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Forget PSD2: start cooperating 
 

 

Access to the Account (XS2A): this is one of the promises of the revised payment services directive 

(PSD2). Are there still people that really believe that PSD2 is going to work as promised? Do they 

think PSD2 makes it possible for FinTech companies to access payment accounts without contracts or 

other arrangements with banks?  

 

Your hopes should not be too high. There are many challenges and obstacles on the road. If you only 

want to rely on PSD2 to gain access to accounts, then it is time to change strategy. Your strategy 

should be based on cooperation! 

 

 

The proposal for PSD2 was already published 

in 2013. One of the main drivers for PSD2 was 

the creation of new payment services. More in 

particular it concerned payment initiation 

services and account information services. 

There was no legal framework for those 

services. This lead to legal uncertainty, 

potential security risks in the payment chain 

and a lack of consumer protection in certain 

areas. 

 

License or registration 

The European Commission decided to regulate 

payment initiation and account information 

services and - more in general - provide a legal 

framework for what is called Access to the 

Account. 

 

Regulating payment initiation services (PIS) 

and account information services (AIS) means 

that providers of those services need a license 

or a registration. Once licensed or registered, 

providers of those services (third party 

providers or TPPs) can operate in the 

European Economic Area. Dutch third party 

providers can, thus, for example work across 

Europe. 

 

The flipside is that European third party 

providers can also render services in the 

Netherlands. This of course creates regulatory 

concerns. The system only works well if all 

regulators apply the same standards for 

applications, but the fear expressed is that 

some regulators are too flexible and will too 

easily issue licenses or accept registrations. 

 

As for timelines, PSD2 needs to be 

implemented in national laws as per 13 

January 2018. In the Netherlands, a draft 

Implementation Act was published in 

November of last year. We are now waiting for 

the final proposal. 

 

Once PSD2 is implemented, the whole legal 

framework is still not in place. For Access to 

the Account, the so-called Regulatory 

Technical Standards (RTS) of the European 

Banking Authority in London are also relevant. 

The EBA has published a final draft for the 

RTS in February of this year. The European 



 

 

Commission and the European Parliament will 

now review the RTS and if approved 

publication takes place. 

Only 18 months after the final publication, the 

RTS are fully applicable. In the interim period, 

banks are officially required to allows access to 

accounts, but it is uncertain how this will turn in 

practice. The regulators might allow banks to 

first work on the technical systems so that 

Access to the Account does not create security 

risks. 

 

PIS and AIS: what does it mean? 

PIS is a manner for consumers to buy online 

with normal credit transfers from their payment 

accounts. It should serve as an alternative for 

credit card payments. In a way you can 

compare it with the Dutch iDEAL system. If you 

shop online, iDEAL makes it possible to make 

a payment out of your payment account. 

iDEAL is based on a scheme agreed between 

the Dutch Banks. 

 

With PIS the difference is that there is no 

scheme, but a third party (the payment 

initiation service provider or PISP) that can 

instruct the bank to start the payment 

authentication. For Dutch consumers, this will 

not be a huge game changer, but for countries 

without a scheme like iDEAL it can indeed 

make a difference. 

 

Account Information is also relatively easy to 

explain. It allows third parties (the account 

information service provider or AISP) to 

provide an account holder with aggregated 

online information on one or more payment 

accounts held with one or more other payment 

service providers. The account holder is thus 

able to have an overall view of its financial 

situation immediately at any given moment. 

AFAS Personal Finance is an example of a 

company that already provides account 

information services, but the account holder 

still has to instruct has bank to provide account 

information to AFAS. This will change under 

PSD2. 

 

PSD2 promises 

PSD2 promises that: 

 consumers have the right to use the 

services of a PISP or AISP 

 banks must allow access to online 

payment accounts; 

 and banks may not require a contract. 

 

This  indeed looks very promising: just plug 

and play! TPP's can plug into payment 

accounts and either initiate payments or 

retrieve account information. Banks cannot 

demand contracts and cannot charge fees. 

The banks therefore provide the rails and have 

to pay for it, without being able to receive a 

return for their investments. For TPP's it 

means a free ride: they can plug in the socket 

and, if you compare it, with electricity sockets, 

have free electricity. 

 

A nightmare for banks or not? I guess not. 

PSD2 is there to stay, but there are many 

reasons why its effects could be limited. 

 



 

 

Payment accounts 

PSD2 is first restricted to payment accounts. 

Other accounts are not in scope. This of 

course triggers the question which bank 

accounts are payment accounts. Without going 

into the legal details, for savings accounts it is, 

for instance, not certain whether they are 

always payment accounts. It will depend on the 

functionalities of the savings account. If the 

account is easy access, it could be a payment 

account. If the functions are more limited, it 

might not be a payment account. For AIS this 

is not very promising. If you want to provide a 

full overview of the financial position, savings 

accounts should of course be included. The 

same goes for other accounts, such as 

securities accounts or e-money accounts. 

 

Scope of AIS 

The second challenge is the uncertain scope of 

AIS. It could well be that regulator will have a 

very narrow interpretation leading to the 

conclusion that AIS is only restricted to 

information that is provided to the account 

holder. If the AISP provides the information to 

third parties or uses it for its own commercial 

purposes, it could be that this is not in scope of 

PSD2. For regulators, this can be reason to 

deny registration of such AISPs. For banks, 

this can be reason to deny access to such 

AISPs. It will be very interesting to see how 

this will develop, but also here there can be 

serious obstacles. 

 

Providing access 

Another major topic, or headache for TPPs, is 

the way they can have access. The RTS of the 

EBA are in a way disappointing for the TPPs. 

The RTS does not prescribe a certain standard 

interface. The RTS leaves it to individual banks 

to determine how they will provide access. For 

doing so, there are two options. A dedicated 

interface or allow TPPs to use the regular 

online interface. 

 

Silent party data 

Another issue relates to the so-called silent 

party data. In light of a specific rule on data 

protection in PSD2, it is uncertain whether the 

bank of person B can provide the personal 

data of the persons that made payments to B 

to the TPP of B. It could mean that banks will 

have to mask certain data. 

 

Open banking beyond PSD2 

So much for the bad news! PSD2 did trigger 

willingness of banks to work on open banking. 

Open banking that goes beyond PSD2, so not 

only limited to payment accounts but a broader 

scope. 

 

For Open Banking, two key themes need to be 

addressed. First, the way access is technically 

given. There are already several European 

Working Groups, that work on standards. The 

technical aspects of course only dictate how 

the plugs of the TPPs and the sockets of the 

banks should look like. It does not say anything 

on the level of access. Here the cooperation 

comes into play!  

 



 

 

Only when there is true cooperating the 

original idea of PSD2 can be realized. This 

requires a constructive attitude of all parties, 

but also due consideration for the basic legal 

questions that come into play. This is the 

second theme to be addressed and we would 

be pleased to assist! 

 

 

 
 

 

 

Get in touch 

Want to know more about PSD2, open banking and partnerships in FinTech? Please contact Arno 

Voerman, FinTech-lawyer and partner at Van Doorne Amsterdam. Read more: 

www.vandoorne.com/fintech. 

 

About Van Doorne and FinTech 

FinTech brings together financial services, technology, telecom, (big) data, apps, APIs, blockchain but 

also financial laws / regulations and rules on security, data privacy, cloud computing and intellectual 

property. Van Doorne was the first Dutch law firm to have a dedicated FinTech and Payments team. 

A team committed to helping clients face all legal and regulatory challenges in the FinTech and 

Payments market. We are also a founding member of Holland FinTech, aimed to foster and accelerate 

innovation in the financial sector by bringing together start-ups, (large) traditional organisations and 

investors in one single network.
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