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MEMO

To Jeroen Sombezki
From Jeroen Sombezki
Subject Foreign Direct Investment Control Telecom Sector
Date 23 February 2017

Dutch Government pushing M&A disruption in the TMT sector -
(foreign) investment control measures announced

On 16 February 2016 the Dutch Ministry of Economic Affairs published a consultation draft of the legislative 
proposal granting the Minister the authority to prohibit or reverse takeovers in the telecom sector. 

INTRODUCTION

There appears to be an increased appetite among politicians to advocate and actively pursue what is 
currently referred to as "economic nationalism". In the context of certain geopolitical shifts and concerns, 
such as Brexit, the election of president Trump, several crises within the EU, populism and cyber security 
threats, politicians and policymakers seem to feel a need to protect certain sectors and the businesses 
operating within such sectors against the undesired side effects of globalization and therefore regulate 
investment control. This demand is mounting in the context of certain high-profile cross-border transactions 
being pulled (Unilever, PostNL, and KPN) in combination with the upcoming elections. In the context of Kraft-
Heinz Unilever, the leader of the Christian Democratic Alliance stated that the government's (foreign) 
investment control should not be limited to the telecom sector but also cover the food sector.

Against this backdrop, the Ministry has issued a potentially far-reaching legislative proposal (the bill) that 
should give the government the authority to prohibit or reverse takeovers in the telecom sector.  The 
government has asked itself the question what the consequences are for safeguarding public policy interests 
if a telecom company, most notably a key digital infrastructure company like KPN, were to be the subject 
matter of a takeover. The government concluded that it is no longer a given that investments in the Dutch 
telecom sector are only being pursued for financial/economic reasons. This may in turn result in risks both 
from a national security and public policy perspective.

This note discusses the key elements of the draft bill. 

SCOPE

The bill introduces the authority for the Minister of Economic Affairs (the Minister) to prohibit the acquisition 
or reverse the holding of a controlling interest in a telecommunication party if such controlling interest results 
in relevant influence in the telecommunication sector as a result of which the national security or public policy
might be in danger.

1. What constitutes a "telecommunication party" within the meaning of the bill?

The definition of a telecommunication party (a telco) is extensive. It means: a company based in the 
Netherlands or a company, or a branch, which as a provider or otherwise, directly or indirectly, exercises 
power over (i) an electronic communication network or service, (ii) a hosting service, internet hub, 
confidential services or data centres, or (iii) other networks or services designated for that purpose by the 
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Minister pursuant to a decree to that effect. Furthermore, it should be noted that the definition of 'electronic 
communication service' dates back to the time when there were no internet-based Over The Top (OTT) 
services, such as messaging, social network and VoIP services. It is not always clear whether a OTT service 
falls within the definition of a electronic communication service. The European Commission is currently 
reviewing the EU telecoms framework and is likely to update the definition of 'electronic communications 
services'. In the context of this revision it is conceivable that the definition of a telco will have wider 
significance in the future.   

From the definition it follows that not only the primary providers of those networks or services are considered 
telco's, but also parties who can factually exercise such powers over networks and services, such as parent 
companies of these providers and network managers. The legal form of the telco is irrelevant: the bill applies 
to limited liability companies (both private and public), foundations, associations, other entities with legal 
personality but also contractual partnerships. Also branches (units of foreign companies which do not have 
legal personality) fall within the scope of the bill.

Due to jurisdictional constraints, the bill does only apply to entities based in the Netherlands. If the parent 
company is based abroad and it has a Dutch entity, then the bill does only apply to the Dutch entity. 
However, if such parent company is the subject matter of a change of control, then indirectly the control over 
Dutch subsidiary also changes. If the new owner of the parent company could form a danger for Dutch 
national security or public policy, then the Minister has the authority to prohibit such party to indirectly hold 
shares in the Dutch subsidiary and issue an order to dispose of the Dutch subsidiary (see also below under 
legal consequences).

In an era of blurring boundaries where tech and telecom companies are combining with (large) content 
providers (e.g. AT&T / Time Warner valued at $ 85.4 billion) this bill not only affects traditional telecom 
companies but essentially the TMT sector at large, including technology enabled sub-sectors such as 
FinTech and MedTech/HealthTech.

2. What constitutes relevant influence in the telecommunications sector?

The definition of relevant influence in the telecommunications sector is also fairly extensive. According to the 
bill, relevant influence in the telecommunications sector should be assumed if abuse or intentional failure of 
the telco could result in: (i) an unlawful infringement of data protection or the confidentiality of 
communications or a protracted interruption of internet access services or telephone services of a certain 
number (to be determined, JJAS) of end users, (ii) a protracted interruption of the availability or verification of 
a substantial part (to be determined, JJAS) of services or applications provided through the internet, (iii) a 
significant interruption of the availability or reliability of a product or service which are of vital importance to 
the Dutch society at large, (iv) a significant interruption of the availability or reliability of a product or services 
provided to the General Intelligence and Security Service (Algemene Inlichtingen- en Veiligheidsdienst)  or 
the Military Intelligence and Security Service (Militaire Inlichtingen- en Veiligheidsdienst), (v) release of state 
secret information or obtaining insight into the use of powers in respect of wiretapping or recording 
telecommunications and (vi) other facts and circumstances designated for that purpose by the Minister 
pursuant to a decree to that effect.

From the explanatory notes to the bill it follows that even if abuse or failure in respect of the relevant telco as 
such does not result in the occurrence of any of the circumstances mentioned above (because the telco is 
too small for example) the acquisition of a controlling interest in such company could qualify as relevant 
influence nonetheless in a scenario where the buyer holds controlling interests in other telco's and the abuse 
or failure of these telco's together results in the occurrence of any of the abovementioned circumstances.
It is not clear why the legislator refers to other telco's (i.e. Telco's based in the Netherlands) given the 
geographic scope of the bill. If the (Dutch) telco is part of a larger group, then the abuse or system failure 
elsewhere could have the same effect.
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3. What constitutes a controlling interest?

Pursuant to the bill a person shall be deemed to hold a controlling interest (i) if such person, alone or acting 
in concert with others directly or indirectly, has the power to exercise 30% of the votes attached to the shares 
in the shareholders meeting of the telco, (ii) if such person, alone or acting in concert with others has the 
power, on the basis of an agreement to that effect or otherwise, to appoint or dismiss more than half of the 
managing directors or supervisory directors of the telco, or (iii) if a person has a priority share in a telco, 
possesses a branch being a telco or is a managing partner in a general partnership or a general partner in a 
limited partnership.

In order to keep track of ownership changes in telco's, the Minister shall use the register of the Netherlands 
Authority for Consumers & Markets (Autoriteit Consument & Markt, the ACM) that publishes merger control 
filings and also the register of the Netherlands Authority for the Financial Markets (Stichting Autoriteit 
FInanciële Markten, the AFM) that publishes changes in the shareholdings of listed companies if certain 
thresholds are met. The bill provides the Minister with certain additional investigational powers, such as the 
right to request information from the telco, investment banks, consultants and financial advisors.

It is not clear why the legislator applies the same threshold for private limited liability companies and public 
(listed) companies. The ability to exercise 30% of the votes in the shareholders meeting of a listed company 
is usually much more powerful (due to the average turnout of shareholders) than the ability to exercise the 
same percentage of votes in the shareholders meeting of a private company. In addition, the acquisition of a 
30% stake in private company will not necessarily result in a change of control that will be notified to the 
ACM. Moreover, any powers to appoint or dismiss the majority of board directors shall be difficult to monitor 
and the same goes for persons acting as managing or general partners in general or limited partnerships, 
respectively. The proposed rule not only contains an enforceability risk but potentially also results in legal 
inequality.

4. What constitutes national security or public policy being at stake?

For EU law compatibility purposes, the definition of national security and public policy are equal to the 
definitions used in the EU treaty. That said, the terms as such require further substantiation in order to 
assess the facts and circumstances of the given case and for that purpose the bill refers to the same facts 
and circumstances as the ones that determined whether there shall be relevant influence in the telecom 
sector as described above under 2. For the purpose of this note, the most noteworthy aspect of this element 
of the bill's scope is the fact that in order for the Minister to impose the prohibition, he shall not be required to 
prove that the national security or public policy is at stake. He only needs to motivate why he is of the opinion 
that the acquisition of a controlling interest by relevant party constitutes a risk for the national security or 
public policy for which the criteria described above under 2 forms a basis.

5. What are the circumstances that should be taken into account for the national security and public policy 
risk assessment?

The bill introduces a 'comprehensive' set of facts and circumstances that should be taken into account for 
the national security and public policy risk assessment. These include: 

(i) The ownership structure and relations of the prospective buyer are not transparent in order to 
determine the ultimate beneficial owner of a buyer, such as legal forms lacking adequate 
transparency or groups with many branches and layers in a variety of jurisdictions.

(ii) The influence that a third party is able to exercise over the buyer and therefore the policies and 
affairs of the telco, such as (A) the influence of a third party in an investor who is considering to 
acquire a telco for example the right to appoint and/or dismiss directors on the basis of 
contractual arrangements or (B) the influence that financial institutions are able to exercise on 
the basis of the financing arrangements with the telco.
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(iii) The prospective buyer does not have a credible track record in relation to secure communication 
or the continuity of services and compliance in that respect, strikingly the Minister explicitly refers 
to private equity ownership as a relevant factor to the extent that the financial discipline and 
other measures impose a threat on business continuity.

(iv) The prospective buyer has close relationships with 'personae non grata' (e.g. who are on a 
sanctions list).

(v) The security situation in the prospective buyer's country of residence or surrounding countries.
(vi) the prospective buyers is pursuing the acquisition for motives other than regular financial 

motives, such as geopolitical or criminal motives (e.g. states which do not have free market 
mechanisms or do not endorse the rule of law or persons linked to terrorist or criminal 
organizations).

(vii) A lack of information on the prospective buyer or the inability to retrieve sufficient information 
from such prospective buyer's country of residence.

(viii) Other facts and circumstances designated for that purpose by the Minister pursuant to a decree 
to that effect.

In particular reputable third parties such as (private equity) investors and banks are potentially 
disproportionately affected by the scope of the bill. In practice, it might of course not come to that, but parties 
involved in designing M&A and other investment processes and important considerations in that respect 
such as deal certainty and deal execution have another potential hurdle to take into consideration.

LEGAL CONSEQUENCES

As far as the legal consequence of the prohibition is concerned a distinction should be made between (i) the 
(contemplated) acquisition of a controlling interest (i.e. a pre-closing scenario) and (ii) the holding of a 
controlling interest (i.e. a post-closing scenario).

1. What are the legal consequences of a contemplated acquisition in a pre-closing scenario?

The Minister imposing a prohibition prior to completion of the acquisition of the controlling interest in a private 
limited liability company shall result (if completion were to occur despite the prohibition having been 
imposed) in the acquisition being null and void. This goes for the entire acquisition (i.e. not just the part in 
excess of 30%).

In respect of a listed company the regime is somewhat different since the Minister does not want to hamper 
the functioning of the capital markets. This means that the acquisition as such shall be valid and remain 
unaffected but that the Minister shall prohibit the exercise of the voting rights attached to the shares so 
acquired and order the buyer to bring its shareholding below 30%.

2. What are the legal consequences in a post-closing scenario?

In a scenario where a party acquired a controlling stake in a telco and the Minister subsequently wishes to 
reverse the respective takeover a different legal regime applies. The Minister shall prohibit the shareholder 
from exercising the rights attached to the shares (or similar securities, membership or participation rights) 
with the exception of the right to receive dividends and distributions from the company's reserves. This raises 
some interesting legal questions from a dividend distributions perspective but that falls beyond the scope of 
this memo. The prohibition concerns all the shares held by the relevant shareholder and not just the part in 
excess of 30%. If such would not be the case then the relevant weight of the remaining part could be such 
that the controlling interest in fact still exists. In addition, the Minister shall order the shareholder to dispose 
of or terminate its telco interest such that a controlling interest shall no longer exist. The telco shall be 
notified by the Minister that it has instructed the shareholder to act accordingly. If the shareholder fails to 
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perform accordingly, then the telco shall be under an obligation to perform accordingly on the shareholders 
behalf. All parties in the chain (affiliated institutions, intermediaries, etc.) are required to cooperate.

3. Have other measures been considered by the Dutch legislator?

The Dutch legislator has considered alternatives. The government has considered a regime similar to the 
one for financial institutions where a declaration of no objection is required from the Minister pre-closing in 
relation to a change of control or the appointment of directors. The government has decided not to follow this 
route because the telecom sector is broader and the government did not want to deter investment into the 
sector or otherwise affect the reputation of the Netherlands as a country of choice for international firms and 
corporations to set up a business. The government also considered to maintain a list of pre-identified telco's 
that would fall under the scope of the bill, but refrained from doing so because of the rapid transformation of 
the sector as a whole.  Instruments like golden or special shares are not an option because the sector has 
been fully privatized. Furthermore, the government has also considered whether the issue of national 
security and public policy risks being at stake in a take-over context should be addressed in a cross-sectoral 
fashion (similar to certain other countries, see below), but concluded that this was not proportionate because 
each sector has its own particularities. Finally, the government argues that an objective list of criteria has 
been drawn-up in order to determine whether relevant influence in the sector exists and therefore sellers, 
buyers and investors should be able to accurately asses whether the likelihood of the Minister enforcing its 
prohibitive powers should be taken into consideration. It is interesting that the explanatory notes to the bill do 
not provide for an international comparative analysis.

CONCLUSION

Apart from concerns around legal certainty and legal inequality described above, the latter reasoning on 
legal certainty described immediately above strikes me as odd. I believe that the Dutch legislator has 
seriously underestimated the importance of deal certainty and deal execution in cross-border M&A 
processes. Transactions often are transformative corporate events and parties involved in these hugely 
complex and time-consuming processes very much rely on the reliability and predictability of working 
assumptions. From that perspective, the preferred route would be if the legislator provides for: (i) a clear and 
well thought-out definition of a telco, (ii) a tailored, practical and manageable change of control definition and
(iii) a legal framework that provides legal certainty upfront, be it in the form of a declaration of no objections 
(similar to financial institutions), or a voluntary application regime. Especially the latter would be a more 
favourable route from a transaction planning and execution and also value retention standpoint. In addition, it 
would be helpful to receive guidance from the Minister regarding the (potential) grandfathering of existing 
acquisitions and investments. The consultation period runs until 30 March 2017. Upon expiry of the 
consultation period, the Minister will take into consideration the outcome of the consultation and revert with a 
revised legislative proposal. Given that elections are taking place on 15 March 2017 it could be a while 
before a revised bill will be published.

INTERNATIONAL

To conclude the memo, a quick cross-border glance. There are other European countries with similar or 
even more far-reaching rules and regulations, most notably France and Germany. The scope of the 
regulations in these countries is not necessarily limited to the telecom sector (paraphrased: any takeover that 
raises concerns from a national security or public policy standpoint) and furthermore provide for additional 
tools and powers, such as the power to impose conditions and/or restrictions rather than just prohibiting the 
takeover. Australia and the U.S. are also interesting countries to briefly mention in this note.

In Australia, prior approval is required for any foreign investments in the Australian telecom sector. There 
are notification thresholds on the basis of which a case-by-case analysis shall be made (see Foreign 
Acquisition and Takeover Act 1975 and the Foreign Acquisitions and Takeovers Regulation 2015). Telecom 
companies are considered "sensitive businesses" and buyers are required to notify the treasures in order to 
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obtain a declaration of no-objection. In respect of Australia's former national telecom company, Telstra, the 
percentage of shares potential held by foreign investors is capped at 35% and for individual foreign investors 
this is 5%.

In the U.S. (certain) foreign investments are supervised by CFIUS (the Committee on Foreign Investment in 
the United States). The U.S. has a special team assigned to supervising investments in the telecom sector, 
the so-called Team Telecom. The team advises the Federal Communications Commission in relation to the 
granting of licenses. The team also works together with CFIUS to asses foreign investments in the telecom 
sector. The procedure can be long and time-consuming. Needless to say that the rules, regulations and 
policies of the U.S. as far as access of foreign investments is concerned under the Trump administration are 
closely monitored.

****
Amsterdam, 23 February 2017.
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