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1.   Introduction

Blockchain is hot. At present, nearly every large 
corporate has one or more pending projects, whether 
or not in collaboration with partners or industry peers, 
testing the application of blockchain or other distrib-
uted ledger-technology in practice.1 The aim hereof is 
often to optimise existing business processes and/or 
create new business opportunities. To date, 
however, the number of blockchain projects that have 
led to concrete products, available for the (consumer) 
market, is (very) limited. Sometimes this is due to legal 
obstacles arising from existing legislation and 
regulations, such as privacy law.2 In a number of other 
cases, the use of blockchain technology does not 
appear to be necessary to achieve the desired 
final result. An example of application of distributed 
ledger-technology is Bitcoin. The technology is the 
“engine” behind this most famous (or notorious?) and 
a number of other “virtual” currencies such as Ether.3 
Following the rapid rise of these “currencies” or digital 
tokens, a trend has developed over the recent years 
where by companies - mostly start-ups - are trying 
to attract (starting) capital from the public by issuing 
self-created, blockchain technology-based, tokens. 
This is achieved through so-called Initial Coin 
Offering (hereinafter: ICOs). A name derived from the 
term Initial Public Offering (IPO) because of the 
characteristics of some ICOs. 
Partly due to the explosive price fluctuations of certain 

tokens, ICOs are now very much playing on the (reg-
ulatory) minds. Consequently, ICOs are given ample 
attention in the media and elsewhere. This paper 
discusses the ICO as alternative funding method in 
more detail. Is crowdfunding 2.0 indeed the case, as is 
outlined in the media?
For answering the above question(s), paragraph two 
hereinafter starts with a general description of 
distributed ledger-technology. In this context, Bitcoin 
is also discussed as an example of a concrete 
application of the technique. Paragraph three then 
discusses the ICO and its main types, followed in 
paragraph four by an overview of the positions that a 
number of (international) financial supervisors have 
now taken with regard to ICOs. Paragraph five pro

2 See further details: V. I. Laan,’ Privacy and blockchain: When 
is there privacy work to be done and for whom?, IR 2017, nr. 1.
3 The “ether” is the crypto currency based on the blockchain 
network called “Etherium”. See also section 2.2 and note 10 
below.

vides – without wishing to be exhaustive – an analysis 
of Dutch law regulatory aspects in connection with 
ICO’s and the tokens issued in that context. This paper 
ends with a final conclusion in paragraph six, in which 
a vision is given on the ICO as alternative funding tool 
in The Netherlands for the future.4

4 This paper was finalised on 1 March 2018. Due to the rapid 
developments concerning ICOs, this paper may, at the time of 
publication, be incomplete on some points.



2.   Distributed ledger technology

2.1.  Description

Distributed ledgers are essentially joint digital registers 
in which data (or transactions) can be recorded and 
stored. These registers or ledgers can be compared to 
a digital general accounting system in which effect-
ed transactions are registered. The general ledger is 
maintained and updated via a so-called decentralised 
distributed network, (which can be) based on 
peer-to-peer (hereinafter: P2P) technology. 
This means that the network is formed by all the 
different users – in the case of blockchain also called 
nodes – together.5 Connected parties are thus able to 
share data with each other, without the intervention of 
a centralised (third) party. An additional advantage in 
this context is that the network is nearly impossible to 
close down. The later is only possible by switching off 
all nodes simultaneously. In principle, each participant 
or node on the network has its own digital copy of the 
joint general ledger. If a change is made to the 
general ledger, this adjustment will be copied in all 
other copies. An important consequence is that all 
connected parties always have the same set of 
(historical) data (or transactions). A precondition for 
making changes is that prior agreement has been 
reached between (the systems of) the joint users. 
Whether this is the case, is determined by means of a 
so-called consensus algorithm. Simply put, this means 
that it is established whether the proposed mutation 
takes place in accordance with the digital standard 
checks and rules of play within the network, also 
known as the (consensus) protocol.6 
Such a check would, for example, be “is the change 
made by the party which has been established as hav-
ing the right to carry out such a change”?7 By making 
adjustments only if they are in 
accordance with the protocol, one shared and 
validated “source of truth” is created, also referred to 
as a single source of truth, which in principle does not 
require an independent third party to guarantee and/or 

5 It is also possible to access the blockchain network without 
acting as a node.
6 In the case of bitcoin, this is done by so-called “miners” who 
make their systems’ computing power available to the network 
(in exchange for the chance of receiving bitcoins) in order to 
come to a valid outcome on a complex calculation, the so-
called proof – or –work mechanism. In fact, there are different 
consensus mechanisms. These can thus differ per blockchain. 
See further details: pages 15-16 of the report drawn up by the 
Dutch Blockchain Coalition in 2017 on smart contracts entitled 
“Smart contracts as a specific application of blockchain tech-
nology” (SC report). The SC Report can be consulted at www.
dutchblockchaincoalition.org.
7 See further details: SC Report, p. 12.

verify its reliability.8 
In order to be able to make actual changes in the 
digital general ledger, the digital database has a 
certain structure, namely that of (data)blocks. 
Instead of processing mutations in order of arrival, data 
(or transactions) are in principle bundled and 
collected in one data block. In addition, each data 
block also contains a number of other data, such 
as information on the sequence of previous blocks. 
This aims to avoid double blocks and conflicts in the 
general ledger. After the content of a data block has 
been found to be in conformity with the protocol, it is 
automatically “strung” behind all previous blocks. 
In this way a chain of validated data blocks is created, 
which explains the name “blockchain”. 
Changes to the digital general ledger can only be made 
by adding a new data block. This ensures that no 
subsequent adjustments can be made (integrity) and 
that nobody can claim that a certain validated 

transaction has not taken place (illegality).

2.2.  Types of blockchains

Roughly three types of distributed ledger-technology 
or blockchains can be distinguished, namely public, 
hybrid and private blockchains. The public blockchain 
is probably its most well-known version. A public or 
permissionless blockchain is characterised by the fact 
that, in principle, anyone who desires to do so can 
(anonymously) participate in the network and execute 
transactions,9 for example via a mobile app or via the 
internet. Well knows types of public blockchains are 
Bitcoin and Ethereum.10 
In the case of a hybrid or permissioned blockchain, it 
concerns a closed blockchain network. Within this 
network, affiliated parties cooperate through 
blockchain technology with the aim of sharing 
(mutually) validated data and transactions, for example 
with regard to be entitled to assets. Accession to the 
network requires the prior approval of one or more 
of the participating parties. In addition, the scope of 
rights to which an individual user of the network is 
entitled, for example reading and writing rights or the 
right to change the rules of play, may vary from one 
user to another. Also, it is, for example, possible to use 

8 However, the use of distributed ledger technology does not 
prevent a party, which is authorised to do so under the com-
bined Rules of the Game, from entering erroneous data in the 
system (whether or not accidentally). As long as such an error is 
not corrected through a new entry by this party, the erroneous 
entry will serve as a (validated) basis on which all parties act.
9 However, see note 5.
10 For more information, please visit www.ethereum.org.



an alternative – self-designed – consensus protocol 
to validate (proposed) mutations in data. The above 
makes it possible to give one or more parties effective 
control over the network. In this way so-called super 
users can be created. Permissioned blockchains are 
flexible in terms of deployment and use because they 
can be programmed themselves. In addition, 
a permissioned blockchain can be used to work with a 
closed group of (pre-identified) users. Partly because 
of this, blockchains are popular among consortia of 
large financial institutions such as banks and insurers. 
Examples of blockchains initiated by them are “B3i” 
(insurers) and “R3” (banks).11

In case of a (fully) private blockchain, only one single 
participant within the network is capable of changing 
data and the rules of play. The other affiliated parties 
have in principle only reading rights. The scope of 
these rights may also vary per party. A (completely) 
private blockchain can be used, for example, within an 
undertaking where information must be shared 
between various departments or offices, with the 
certainty that the data can be trusted as it cannot be 
adjusted by those participants.12 

2.3.  Bitcoin

Bitcoin is perhaps the most well-known application of 
(permissionless) blockchain technology in practice.13 
Bitcoin is a so-called crypto-currency, a virtual curren-
cy based on cryptography (encryption). Each bitcoin 
is represented by a unique, digitally encrypted code of 
numbers. A transaction with a bitcoin is automatically 
stored in a collective general ledger (see above) of all 
transactions with bitcoins - including the bitcoin 

concerned - from the past. This ledger is stored in the 
P2P blockchain network, which is made up by the 
computers of all Bitcoin users together. This allows 
them to exchange information directly with each other 
– to carry out transactions with bitcoins – without 
using a central “hub” such as a bank or clearing house. 
Because of the jointly validated general ledger, it is 
always clear who is entitled to a bitcoin and at what 
moment. Prior to each transaction with a bitcoin, 
verification with the general ledger takes place. 
Copying a bitcoin that has already been used to initiate 
a second payment, is meaningless. After a first transac-
tion, the data of the new owner (at least his or her 

11 See further details: www.b3i.tech/home.html (B3i) and www.
r3.com (R3).
12 See further details: www.cryptostart.nl.
13 For more information on (monitor law) aspects of Bitcoin, 
see: J. Baukema,’ Bitcoin: an (unregulated) payment instrument 
for the future? FR 2013, no. 12 and J. Baukema,’ Virtual curren-
cy: (supervisory) status’, FR 2014, no. 9.

“blockchain address”) is stored by the general led-
ger on that bitcoin. The network will refuse a second 
transaction with a (copied) bitcoin by the former 
owner, which is identified as such by verification with 
the bitcoin general ledger, because no consensus will 
be reached within the network (see above) as this 

transaction contravenes the rules of the game.



3.   Initial Coin Offering (ICO)

3.1.  Description

The phenomenon of Initial Coin Offerings (ICOs) or 
token sales builds on the rise over the past few years of 
blockchain technology in general and virtual 
currencies such as Bitcoin and Ether in particular. In 
case of an ICO, distributed ledger-technique is used as 
a tool to raise funds from the public (crowdfunding), 
for example financing certain new projects, assets 
and/or even an entire undertaking. In doing so, the 
requested funds are obtained by issuing 
a self-”created” crypto-coin or token. The system is 
basically similar to, for example, Bitcoin (see above). 
However, an important difference between an ICO and 
Bitcoin is that, in the case of an ICO, an issuing third 
party does exist,14 and that this party usually confers on 
the investor a certain right to a 
counter-performance of itself to the token. 
This performance varies from case to case. This also 
applies to the (maximum) number of tokens to be 
issued and the issue price of those tokens. Due to the 
ICO’s digital nature, the costs associated with an ICO 
are generally much lower than the costs of regular 
crowdfunding methods. Moreover, due to its digital 
nature, ICOs are cross-border and practically anyone 
with an internet connection and the necessary 
software - a digital wallet - can participate. In many 
cases, however, an intermediate step still needs to be 
taken. First, the investor must exchange regular 
currencies into virtual currencies, which must then be 
used to pay for the purchased tokens (more about this 
later).
ICOs are announced online, for example via a special 
website or social media. Such an announcement often 
involves the use of a so-called whitepaper, a kind of 
ICO “prospectus”, which contains important 
characteristics of the tokens concerned and “rights” 
attached to them. In addition, the white paper may also 
contain information on the issuing party, any advisors 
engaged (where applicable) and an explanation 

14 However, it is also possible that the tokens are issued by 
a virtual organisation. Such an organisation is exclusively 
recorded in computer language and is entirely automatically 
performed run via blockchain or other distributed ledger-tech-
nology. This is done by applying so-called smart contracts. An 
example of such a virtual organisation is the DAO, the decen-
tralized autonomous organisation. See further details at www.
coindesk.com/information/what-is-a-dao-ethereum/. This 
paper does not go into further details on the above option.

of the products or services to be developed with the 
funds raised. Also, the white paper often contains 
data on the expected turnover and expected return. 
In many cases, white papers are drafted very rosy and 
the information contained is hardly or not verifiable for 
(potential) investors. 
After tokens have been issued through an ICO, the 
holders may also sell them on to third parties. For this 
purpose, the tokens are usually listed on online trading 
platforms or so-called token exchanges. Often, online 
trading is the real reason for parties to “enter” into an 
ICO. The tokens are then bought with a view to an 
expected development of value on the basis of 
speculation or market developments, whether or not 
on the (very) short term. Currently more than 1,000 
different tokens exist.15 According to various reports, 
ICOs were reported to have raised about 4 billion US 
dollars from the market in 2017.16 This is expected to 
rise sharply in 2018.

3.2.  Types of ICOs

ICOs differ widely in their design.17 This is mainly due 
to the flexibility in the characteristics and functions of 
the tokens to be issued. So-called utility tokens give 
the holder the right to purchase certain products or 
(online) services from the issuer in the future. Also, it 
is possible that tokens provide exclusive access to a 
certain online platform or website. Furthermore, it is 
often the case that the development of the prospective 
products or services is financed from funds to be 
collected through the ICO. In some cases, it is the 
intention that these products or services will also be 
marketed by regular means at a later stage. 
The advantage for the token holder is that it pays a 
lower price than the future market price. Because of 
such characteristics, a utility token can also be 
considered as a digital (discount) coupon or access 
pass. In the market, the issue of utility tokens, 
notwithstanding the term ICO, is also referred to as 
token generation event (TGE)

15 See for a (non-exhaustive) overview: www.coinmarketcap.
com.
16 See further details: www.coindesk.com/ico-tracker/.
17 The enumeration in this paragraph reflects the main types of 
ICOs. There are many other (conceivable) manifestations. For 
instance, commodity tokens exist, which are tokens linked to 
certain assets such as gold or regular currencies.



or token distribution event (TDE). 
In addition to utility tokens, there are also so-called 
equity or security tokens. These digital units give their 
holders certain rights vis-à-vis the issuing company, 
for example, an entitlement to (any) future profits or a 
(any) surplus remaining after liquidation of the 
undertaking concerned. 
For example, there are tokens whose holders receive 
a (digital) “dividend” on a weekly, monthly or annual 
basis - whether or not to be paid out in virtual 
currency or in new tokens to be issued - depending on 
the performance of the issuing party or a project linked 
to the token.

4.   Regulators

The rapid rise of blockchain in general and the ICOs in 
particular has led to an increasing number of
(international) financial supervisors making public 
statements on this issue.18 One of the main reasons for 
this is likely to be that consumers appear to enter ICOs 
on a large scale and without being aware of the risks. 
This is due to large price rises of certain tokens in
a short period of time. For some time now, 
statements and public warnings made to the market by 
the aforementioned parties regarding ICOs have been 
following each other rapidly. A number of these are 
summarised below.19 

4.1.  ESMA

On 13 November 2017, the European Securities and 
Markets Authorities (ESMA) published two statements 
on ICOs on its website. The first statement is addressed 
to (potential) investors in ICOs.20 The second statement 
is addressed to companies directly involved in ICOs or 
carrying out related activities.21 Both of ESMA’s 
warnings clearly indicate where ICO’s regulatory 
aspects lie.
ESMA warns (potential) investors in ICOs in general 
that ICOs are extremely risky and highly speculative. 
ESMA identifies a number of specific risks to which 
investors in ICOs are exposed as a result of their 
investments. First of all, ESMA points out the risk that, 
depending on the method of structuring, an ICO may 
fall outside the scope of financial supervision (see also 
below). This allows ICOs to be used to finance illegal 
or fraudulent activities or money laundering. ESMA 
states that an investor in such a case does not benefit 
the legal protection that investors have in regulated 
financial products. Furthermore, ESMA mentions the 
(in its opinion) high risk of loss of the invested funds. 
As already indicated above, the majority of ICOs are 
initiated by start-up companies. Such companies or 
start-ups generally have a substantial risk of failure. 
ESMA therefore points out that many tokens issued by 
start-ups have no intrinsic value other than the 

18 Following the ICO warning by the AFM, Parliamentary 
questions on ICOs were asked to the Minister of Finance. See: 
Appendix Acts II, part-session year 2017/18, No 793.
19 See note 3 above.
20 See further details: www.esma.europa.eu/sites/default/files/
library/esma50-157-829_ico_statement_investors.pdf. 
21 See further details: www.esma.europa.eu/sites/default/files/
library/esma50-157-828_ico_statement_firms.pdf.



possibility to use them in the future as a “means of 
exchange” or “voucher” for services or products to be 
developed by the issuing company (the so-called utility 
tokens, also see above). In that case, however, there is 
no guarantee that the prospective services or 
products will actually be successfully developed or 
made available. According to ESMA, the possible 
benefit for investors of such ICOs, assuming that they 
are eventually successful, is very low compared to the 
capital that must be invested by the investor. 
ESMA also notes the risk that investors in ICOs, after 
making their investments and having access to the 
tokens, may eventually not be able to “exit” by (re)
selling those tokens or exchanging them for regular 
currencies such as euros, or that the prospective 
consideration is not forthcoming. Moreover, not all 
tokens are traded on (online) trading platforms or 
token exchanges, which may limit market forces. 
As a result, the price of the tokens can also be subject 
to extreme volatility. In addition, some of the trading 
platforms and exchanges referred to above are (also) 
unregulated (more about this below), which may 
create an additional risk of price manipulation and 
other criminal activities. 
Besides, ESMA mentions the risk of inadequate 
disclosure of information on the ICO to (potential)
 investors. The whitepapers commonly used for ICOs 
(see also above) are generally not subject to control 
by independent third parties. Partly as a result of this, 

there is a risk that such information memoranda may 
be incomplete, undifferentiated or even misleading. 
Finally, ESMA underlines that blockchain technology 
serving as a basis for ICOs, has (in practice) only been 
“tested” to a limitedly extend. As a result, investors 
could lose access to (and therefore disposal of) their 
tokens. It is also possible that tokens are stolen, 
for example via a hack of the system.
ESMA’s statement for undertakings wishing to carry out 
ICOs or related activities, addresses the financial law 
aspect of ICOs in particular. In general, ESMA notes in 
this respect that such companies must, before starting 
their activities, carefully assess whether those 
activities qualify as regulated activities. ESMA indicates 
that, depending on the way they are structured, ICOs 
may be subject to supervisory financial legislation. 
This is particularly the case if certain tokens qualify 
as financial instruments. In such a situation, it is likely 
that the undertakings concerned engage in regulated 
activities, for which a license may be required under 

national law. 

4.2.  AFM and DNB

Following ESMA’s example, the Dutch Authority for the 
Financial Markets (hereinafter: AFM) has paid attention 
to ICOs by means of news items and on its website.22 
The content of AFM’s reporting is very similar to that 
of ESMA. Likewise ESMA, the AFM also considers that 
ICOs pose significant risks to investors. For illustration, 
the AFM refers to the ICOs of REcoin Group 
Foundation and DRC World. The US Securities & 
Exchange Commission (SEC) has sued these two 
providers of ICOs in mid-2017 for, inter alia, providing 
(potential) investors false and misleading information.23 
Both parties had promised high returns from their
respective activities (real estate and diamonds).
 In reality, however, it was found that none of these 
activities were actually carried out. According to the 
AFM, the current hype around ICOs may blind investors 
to such risks. In addition, this hype provides an ideal 
breeding ground for swindlers to respond to investors’ 
fear of “missing the boat”. The AFM considers the risks 
of ICOs to be comparable to those associated with 
virtual currencies such as Bitcoin.24 They emphasise 
that the risks of ICOs are even greater, due to the ease 
with which ICO providers can raise large amounts of 
money in a short period of time. For this reason, 
the AFM is currently discouraging consumers from 
investing in ICOs in general. In this respect, the AFM 
is therefore more firm in its reporting than ESMA is. 
This also applies to earlier warnings from the AFM with 
regard to virtual currencies such as Bitcoin, in which 
potential buyers were advised (only) to thoroughly 
assess the risks before purchasing. 
In addition to the AFM, The Dutch Central Bank 
(De Nederlandsche Bank N.V., hereinafter: DNB) has 
also warned banks and other financial companies by 

means of a news report on the financial-economic 
crime risks that can manifest when they are involved in 
ICOs and the trade in the issued tokens.25 
DNB underlines that there is a risk of getting involved 
in manipulation, money laundering, terrorist financing 
or other criminal or fraudulent practices. This may lead 
to liability risks, 

22 See further details: www.afm.nl/nl-nl/nieuws/2017/nov/risi-
co-ico and www.afm.nl/nl-nl/professionals/onderwerpen/ico.
23 See further details: www.sec.gov/news/press-re-
lease/2017-185-0.
24 See further details: www.afm.nl/nl-nl/nieuws/2017/juni/vir-
tuele-valuta.
25 See further details: www.dnb.nl/nieuws/nieuwsover-
zicht-en-archief/nieuws-2017/dnb365473.jsp.



violations of the law and damage to the reputation of 
companies and banks, which may harm confidence, 
solidity and integrity of the company. DNB therefore 
emphasises that financial companies involved in ICOs 
or tokens trading must take proper measures 
to adequately manage the associated risks, and must 
be able to demonstrate this control convincingly to 
DNB.26 

4.3.  Other foreign supervisors

In addition to the AFM, other national (foreign) 
supervisors have also issued statements and warnings 
with regard to ICOs. Well-known examples are reports 
by the UK Financial Conduct Authority (FCA)27, 
the German Bundesanstalt für Finanzdienstleisting-
saufsicht (BaFin)28, the Hong Kong Securities & Futures 
Commission (SFC) and, last but not least, the Na-
tional Internet Finance Association of China (NIFA), a 
monitoring body on internet-based financing, set up 
by the People’s Bank of China in cooperation with a 
number of Chinese government agencies.29 This body 
has now even classified ICOs as illegal and disruptive 
with regard to financial stability. As a result, ICOs have 
been banned in China for some time and a number 
of ICO trading platforms have been closed by order 
of the government. The red line in the reports of the 
aforementioned regulators is essentially similar to the 
content of the statements made by ESMA and the AFM 
referred to above.

26 The AFM and DNB have presented their positions on virtual 
currencies and ICOs referred to in this paper once again at a 
hearing in the House of Representatives on 24 January 2018. A 
number of other relevant stakeholders also participated in this 
discussion, including investor association VEB, the Consumer 
& Market Authority (hereinafter ACM). The position papers in 
which the participating parties have expressed their views can 
be consulted via: www.tweedekamer.nl (search for: cryptocur-
rencies).
27 See further details: www.fca.org.uk/news/statements/ini-
tial-coin-offerings.
28 See further details: www.bafin.de/SharedDocs/Veroeffentli-
chungen/DE/Fachartikel/2017/fa_bj_1711_ICO.html.
29 See further details: www.sfc.hk/web/EN/news-and-an-
nouncements/policy-statements-and-announcements/state-
ment-on-initial-coin-offerings.html (SFC statement) and www.
nifa.org.cn/nifaen/2955875/2955895/2970216/index.html 
(NIFA statement).

5.   Regulatory law framework

5.1.  Introduction and preliminary 
question

The previous paragraphs already briefly addressed 
regulatory aspects that may be associated to ICOs and 
related activities in The Netherlands. This paragraph 
provides a more detailed look on this matter. In the 
below, a distinction is made between financial 
supervisory legislation that may apply to parties that 
raise capital through an ICO on the one hand and 
parties that facilitate the trading of tokens issued in 
the context of the ICO by operating an online trading 
platform or exchange, on the other hand.30 
An interesting question that arises in both cases is 
whether it makes a difference for the regulatory 
qualification of tokens whether those units should be 
purchased with, and “settled” in, regular currencies 
such as euros, or whether this can only take place with 
and/or in a virtual currency such as Bitcoin. A number 
of relevant definitions of the Dutch Act on Financial 
Supervision (Wet op het financieel toezicht, 
hereinafter: AFS) in this context require that “funds” are 
requested or acquired or “cash” settled.31 
Virtual currencies are strictly speaking excluded here; 
they do not qualify as cash within the meaning of 
Article 1:1 AFS. Under the terms of the AFS, only cash, 
demand deposits or electronic money are covered. 
In addition, at first sight, virtual currency units or 
tokens do not qualify as money on any other ground 
either. The necessary requirement for this seems to 
be that it must, in any case, be “common money” as 
referred to in Article 6:122 of the Dutch Civil Code 
(DCC). This is not (yet) the case for virtual currencies. 
In practice, it seems that the previous “line” is actually 
used by parties to argue that certain activities related 
to virtual currencies or ICOs are not subject to financial 
supervision in The Netherlands. As far as we know, the 
Dutch financial regulators have not yet expressed their 
views publicly on this

 

30 As ICOs are practically always cross-border, it is necessary 
to assess per jurisdiction where they are offered whether the 
relevant tokens offer falls within the scope of local supervisory 
financial legislation. One of the consequences will be that regu-
lators’ policy-making on ICOs (and virtual currencies) will have 
to take place at a European (and, where possible, international) 
level.
31 lg. the definitions of security (section c.), investment fund, 
investment company and callable funds in Section 1:1 of the Act 
on Financial Supervision.



particular point, but it cannot be excluded that they 
will look through such reasoning and constructions. 
This is particularly conceivable if the company in 
question also facilitates the purchase (with ‘real’ 
money) of the virtual currency required to be able to 
buy the tokens, which means that there is actually one 

single transaction.32 

5.2.  ICO providers

As far as is concerns ICO providers, it depends on the 
(legal) characteristics of the tokens in question 
whether they fall within the scope of the AFS. 
As discussed above, some of the ICOs are structured 
in such a way that the holders of the tokens can only 
claim a (future) product or a (future) service from the 
issuer. In the case of such utility tokens, from a 
regulatory point of view, there will usually only be a 
(prepaid) purchase transaction or a (prepaid) right 
vis-à-vis the provider of a service to be provided. 
Therefore, such a token will in principle 
not fall within the scope of the AFS and therefore 
remain unregulated. 
However, under circumstances it is conceivable that 
repayable funds within the meaning of Section 1:1 AFS 
can be raised via such a utility token (or another type 
of token). This could be the case if the issued tokens 
were to be purchased with regular currencies (see the 
previous paragraph) and the issuer has committed 
itself to repay its “investors” once it was clear that a 
certain target such as a minimum number of tokens 
sold or a certain threshold amount, had not been 
achieved. Such a construction is not unusual in the 
crowdfunding world. If, in case of raising repayable 
funds, the ICO’s provider is in principle subject to the 
“bare” prohibition for such activity as laid down in 
Article 3:5 AFS, unless this provider can, for example, 
benefit from 

32 In this context, it is worth noting that, in the proposed 
directive amending the fourth anti-money laundering directive, 
the European Commission has proposed that virtual currency 
exchange platforms (and so-called custodian wallet providers 
- digital purses suppliers from which virtual currency transac-
tions can be made) should be brought within the scope of the 
fourth anti-money laundering directive. This proposal for a 
directive was agreed on 15 December 2017. As a result, these 
institutions will, in the future, be obliged to carry out their own 
client screening and report unusual transactions to the Finan-
cial Intelligence Unit (FIU). See further details: Parliamentary 
Papers II 2017/18,34 808, No 6, p. 27.

an exception or exemption on that prohibition or if, in 
short, suddenly more than EUR 100,000 per investor is 
attracted (which will not usually be the case in case of 
an ICO).33 
For the regulatory qualification of equity or security 
tokens, it must first be assessed whether the units 
qualify as securities within the meaning of Article 1:1 
AFS. In this context, the law requires tradability. 
According to legal history, tradability requires 
transferability to third parties. The existence of a 
market in a particular case is not decisive in this 
respect. A characteristic that indicates transferability 
is the degree of standardisation. The greater it is, the 
greater the degree of tradability is likely to be.34 
Exchangeability is another aspect of tradability. 
ICO tokens will practically always meet the 
requirements outlined above and will therefore qualify 
as tradable. After all, the intention is that the tokens 
can be transferred via the blockchain, whether or not 
by using an online trading platform or token exchange. 
This will usually also be the case if the tokens can 
only be sold back to the issuing party and cannot be 
transferred to third parties. In practice, the AFM takes a 
broad economic approach to the concept 
of tradability.35 
On this basis, tradability also exists in such a situation 
if the token is resold by the issuer or if it is withdrawn 
at the same time as one or more similar tokens are 
issued. In addition to the requirement of tradability, 
the token must also comply with one or more of the 
other elements included in the definition of security. 
For this purpose, the token must qualify as a share or 
another equivalent certificate of value or right (such as 
depositary receipts for shares or the (tradable) rights of 
participation in a closed-end investment institution, to 
be discussed below), a bond or other debt instrument 
or a certificate of value with which the 
aforementioned security can be acquired by 
exercising the rights attached or by conversion, 
or which is settled in cash (such as convertible 
bonds).36 Whether or not this is the case, will depend 
on the (legal) characteristics of the token in question. 
With regard to the element “a certificate of value 
equivalent to a share”, the AFM has already indicated 
in its reports concerning ICOs that it is important to 
consider, among other things, whether the token 
holders are participating in the company’s capital, 

33 lg. Article 3 paragraph 2 Decree defining provisions AFS.
34 Parliamentary Papers II 2005/06,29 708, no 19, p. 367.
35 In the Policy Rule on Marketability, the AFM has described 
in which cases a certificate of value or unit is, in its opinion, 
tradable or not. See for this policy rule: Government Gazette. 
2011,2643.
36 Parliamentary Papers II 2005/06,29 708, no 19, p. 366-367.



and that they receive a remuneration for this. 
This remuneration must be related to the return on 
invested capital. In the opinion of the AFM, (any) rights 
of control are not decisive in this respect.37 In practice, 
many tokens on one or more of the above-mentioned 
grounds will qualify as securities within the meaning of 
the AFS. In that case, the ICO in The Netherlands will in 
principle require an AFM-approved prospectus.38 This 
is only different if an exception or exemption can be 
invoked in respect of the offer.39 This is the case, 
for example, if the tokens can only be acquired for a 
value of at least EUR 100,000 per investor,40 
or if it concerns an offer in which, in short, the total 
value of the offer is less than EUR 5 million.41 
In particular, it is this last exemption option that ICO 
providers could use in practice. This option is 
attractive because it does not impose any restrictions 
on the minimum counterpart of the tokens to be 
issued to individual investors. 
The specific characteristics of an equity or security 
token may also lead to the fact that it must be qualified 
as a unit in an alternative investment fund (AIFM)  
under the terms of the AFS (also, see above). This 
requires capital to be raised from a number of 
investors through the ICO, in order to invest for the 
benefit of those investors and in accordance with a 
predetermined investment policy.42 The capital raised 
should be pooled by the issuer in order to generate 
pooled returns. According to relevant guidelines issued 
by ESMA in this context, it is irrelevant whether the 
activity - in this case the ICO - takes place only once, 
several times or on a permanent basis.43 Furthermore, 
it is irrelevant whether the transfer or commitment of 
capital by investors takes the form of a contribution 
in cash or in kind. The latter means that ICOs where 
tokens can only be paid for with virtual currency, may 
also fall within the scope of the aforementioned 
definition of units in an alternative investment fund 
(see also above). Furthermore, the qualification of units 
in an investment fund requires that the issuing 

37 lg. ICO messages on the website of the AFM, see note 24 
above.
38 Article 5:2 AFS.
39 lg. among others, Section 5:3 of the AFS and Section 53 
Exemption regulation of the AFS.
40 Section 5:3 subsection 1, part c AFS.
41 Section 53 paragraph 3 Exemption regulation AFS.
42 Article 1:1 AFS jo. Article 4, first paragraph, point (a) of 
Directive 2011/61/EU (hereinafter AIFMD).
43 lg. ESMA guidelines on central concepts of the AIFMD, par. 
12 et seq. (hereinafter referred to as ESMA Guidelines). ESMA 
guidelines can be consulted at: www.esma.europa.eu/sites/de-
fault/files/library/2015/11/esma_2013_0060000000_enen_cor. 
pdf.

company has adopted a policy on how to manage the
pooled capital of the company in order to generate 
pooled returns for the investors from whom that 
capital has been raised.44 One factor that may indicate 
this is, among other things, the existence of a 
predetermined and defined investment policy that 
is binding on investors. The fact that the investment 
policy is described in a document referred to in the 
context of the ICO, also provides an important 
indication. In the case of an ICO, there will usually be 
a white paper which, where appropriate, has such a 
function. 
If tokens qualify as units in an alternative investment 
fund, pursuant to Article 2:65 AFS, the manager of the 
investment fund (AIFM) is required to have an AFM 
licence to manage the fund or to offer the tokens to 
investors in The Netherlands. Under certain 
circumstances, an exception may be used which makes 
such a license permit unnecessary. This is the case, for 
example, if the total assets managed by the manager 
concerned remain below certain threshold values, and 
if the tokens can only be acquired for a consideration 
of at least EUR 100,000 per investor.45 However, 
in that case, prior registration with the AFM is required. 
Given the high threshold, the exception will in 
practice offer little benefit to ICO providers as tokens 
are generally marketed for (much) lower amounts per 
investor. It should also be noted that the manager of 
an alternative investment fund is also covered by the 
scope of the Money Laundering and Terrorist Financing 
(Prevention) Act (Wet ter voorkoming van witwassen 
en financiering van terrorisme, MLTFA) and the 1977 
Sanctions Act (Sanctiewet 1977, SA).46 Under those 
laws, the under taking in question is required to, inter 
alia, conduct a client due diligence (CDD), report un-
usual transactions and screen against various sanctions 
lists.

5.3.  ICO-related activities

Depending on the regulatory qualification of the ICO, 
undertakings engaged in activities related to ICOs 
(regulated or otherwise) may also fall within the scope 
of financial supervision legislation in The Netherlands. 
The most prominent parties in this context are the on-
line trading platforms or token exchanges that enable 
listing and trading of tokens. If the tokens qualify as se-
curities and/or units in an alternative investment fund 
(see above), it is likely that investment services 

44 See par. 20 et seq. ESMA guidelines.
45 Section 2:66a section 1, introduction and part b of the Dutch 
Civil Code.
46 lg. Article 1, preamble and part 7 of the MLTFA.



or investment activities will be provided, as a result 
of which the platform qualifies as an investment firm 
within the meaning of the AFS. In that case, the basic 
assumption is that, for activities in or aimed at The 
Netherlands, a prior AFM license is required.47 
Investment services will be provided, among other 
things, when the platform passes on client orders 
relating to the tokens and/or when the platform 
advises investors on the purchase of tokens. The latter 
regulated activity may also exist when a party acts as a 
“promoter” of an ICO. Furthermore, by 
bringing together buying and selling interests, the 
trading platform will be able to qualify as an organised 
trading facility (OTF), the operation of which 
constitutes a regulated investment activity. Another 
important aspect is that an investment company (also) 
falls within the scope of the obligations under 
the MLTFA and the Sanctions Act 1977 referred to 
above.48 
If an ICO falls within the scope of the regulation on 
repayable funds (see above), there could also be 
brokerage services by the platform in such funds. 
Under the AFS, this is in principle prohibited, unless 
the AFM has granted an exemption to the intermediary 
in respect of the prohibition.49 Brokerage services as 
regards repayable funds in principle exist if the 
undertaking concerned acts as an intermediary in the 
sale of the tokens and thus in the collection of the 
repayable funds via these tokens, in which the 
company also has a certain degree of substantive 
involvement (i.e. regulated “brokerage services” within 
the meaning of the AFS).

47 Section 2:96 AFS.
48 Section 1, introduction and section 6 of the MLTFA.
49 Article 4:3 AFS.

6.   Completion

The ICO phenomenon has recently experienced 
explosive growth. This has led to the necessary 
attention being paid in the media and by (national) 
financial regulators and supervisors. While 
recognising that an ICO may in theory fall within the 
scope of Dutch financial supervision, it should be 
noted that ICOs are often structured in such a way that 
they fall outside the scope of such regulation. 
The general tone of regulators reporting on ICOs is 
therefore that investing in ICOs is highly risky. 
The Dutch AFM therefore even advises consumers not 
to invest in ICOs for the time being. The observations 
made by the various supervisory authorities and the 
risks outlined seemed to be correct at the moment. 
The ‘quality’ of the current ICOs is generally unclear. 
For example, it is often unclear what the (legally 
enforceable) conditions of the tokens to be issued are. 
Moreover, unless ICOs and the tokens issued in this 
context qualify as securities or other financial
 instruments within the meaning of the AFS, this form 
of alternative (crowd)funding is not regulated and 
supervised.50 This makes ICOs vulnerable to fraud, 
partly due to the fact that large amounts can be 
collected relatively easily and within a short period of 
time. Investors’ fear of “missing the boat” if they do not 
enter ICOs, contributes to this.
However, the above does not detract from the fact that 
an ICO as such can be a useful alternative tool for an 
undertaking to obtain (additional) financing via 
rowdfunding. In our opinion, this does require that 
the ICO should be carried out regulated and with an 
identifiable issuer. The use of a private permissioned 
blockchain may contribute to this. In this way, infor-
mation for (potential) investors can be guaranteed - as 
far as possible - so that they have a better 
understanding of the risks involved in a particular 
investment, the rights attached to the token and the 
way in which the funds raised are spent. In addition, 
regulatory supervision allows supervisors to intervene 
where necessary. The later will also act as a deterrent 
to any rogue ICO providers. Under such 
circumstances, we do think that ICOs can be used as 
an alternative (crowd)funding tool. A major advantage 
of the ICO compared to the more regular forms of 
crowdfunding, is that the tokens to be issued can be 
bought and traded very easily and quickly by investors. 
The use of (permissioned) blockchain technology also 
ensures that the costs for the 

50 To the extent that ICOs - on any grounds whatsoever - are 
not subject to financial supervision and also that there are 
Dutch consumers purchasing the tokens, the general rules of 
consumer protection still apply, with the ACM as the superviso-
ry authority.



parties involved remain relatively low and that 
transactions can be settled safely and transparently.
Do you want to learn more?
At Van Doorne, cryptocurrencies, blockchain and ICO’s 
have become a part of the daily practice. We advise 
clients on the legal challenges in the development, 
rollout (market access) and usage of the 
aforementioned new digital technologies. 
Our area of expertise covers virtually all legal aspects in 
connection therewith. 
Financial regulatory, IT and privacy law from the core. 

Do you want to learn what we can do for your 
situation? 
For more information, please contact Jelmer 
Baukema of our Banking & Finance team without 
any obligation.
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