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PSD2

Articles 42 and 63 PSD2 
provide that for payment 

transactions below certain 
amounts, certain information and 

transparency provisions do not 
apply (or that this can be agreed 
with the payment service user). 
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Scope of PSD2 - authorisation 
requirement
According to the Dutch Financial 
Supervision Act (‘DFSA’), payment 
services providers (‘PSP’) only need 
authorisation if it is their business to 
provide payment services. The Dutch 
Central Bank (‘DNB’) currently takes the 
position that this means that the service 
must be separately identifiable and not 
merely auxiliary to a principal activity 
not qualifying as a payment service.

The draft Explanatory Notes now make 
clear that an authorisation will be required 
if payment services are rendered in the 
performance of a regular occupation 
or business activity. Whether or not 
the payment service is the principal 
activity will no longer be relevant.

Especially for e-commerce marketplaces 
this change will have a huge impact. 
Unless the payment processing is 
outsourced to an authorised PSP, the 
e-commerce marketplace itself will have 
to be authorised (unless exempted under 
the ‘small PSP regime’ - see below).

Scope of PSD2 - limited 
network exemption
PSD2 provides for a narrower scope on the 
limited network exemption. Consideration 
13 of PSD2 states that payment activities 
currently covered by the limited network 
exclusion often comprise of significant 
payment volumes and values and offer 
to consumers hundreds or thousands 
of different products and services. That 
does not fit the purpose of the limited 
network exclusion as provided for by the 

first Payment Services Directive 2007/64 
(‘PSD1’) and implies greater risks and 
no legal protection for payment service 
users, in particular consumers, and clear 
disadvantages for regulated market actors.

The draft Implementation Act incorporates 
the new wording of the limited network 
exemption as provided for in Article 3(k) 
PSD2. One difference is noted. PSD2 
refers to a commercial agreement with 
a ‘professional issuer,’ whereas the 
draft Implementation Act only refers to 
an ‘issuer.’ It is unclear why the word 
‘professional’ has not been copied.

The draft Explanatory Notes unfortunately 
do not provide further guidance on 
the scope of the limited network 
exemption. It is only mentioned that as a 
result, primarily small, limited networks 
will be out of the scope of PSD2.

Member State options
PSD2 provides for several Member State 
options, meaning that each individual 
Member State can decide whether or not 
to apply the rule in scope of the option.

One of the options that will be used is 
the option for Member States to require 
payment institutions with head offices 
situated in another Member State and 
operating on their territory through 
agents under the right of establishment, 
to designate a central contact point in 
their territory (see Article 29(4) PSD2).

According to the draft Explanatory Notes, 
for purposes of applying the information 
and transparency provisions in Title 

IV of PSD2, microenterprises will not 
be treated equally as to consumers. 
Therefore, the Member State option of 
Article 61(3) PSD2 will not be used.

Articles 42 and 63 PSD2 provide 
that for payment transactions below 
certain amounts, certain information 
and transparency provisions do not 
apply (or that this can be agreed with 
the payment service user). The Dutch 
legislator intends to double the amounts 
mentioned in Articles 42 and 63 PSD2 
for national payment transactions. 

The Member State options mentioned 
in Articles 109(2) and 109(4) PSD2 will 
also be used. This means that payment 
institutions that have already been 
authorised will be granted authorisation 
automatically and will enter the registers 
referred to in Articles 14 and 15 PSD2, 
provided that the competent authorities 
have evidence that the requirements 
laid down in Articles 5 and 11 PSD2 are 
complied with. Natural and legal persons 
benefiting from an exemption under 
the ‘small PSP regime’ referred to in 
Article 26 PSD will be deemed to benefit 
equally from an exemption under PSD2 
and will automatically enter the registers 
referred to in Articles 14 and 15 PSD2, 
provided that the competent authorities 
have evidence that the requirements laid 
down in Article 32 are complied with.

The Member State option to allow an 
exemption regime for small PSPs is laid 
down in Article 32 PSD2. According 
to the draft Explanatory Notes, the 
Netherlands will not use this option, 
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which seems to be incorrect, for in that 
case the exemption regime for small 
PSPs will disappear. No other comments 
in the draft Explanatory Notes indicate 
this is the intention of the Dutch legislator. 
Making use of the Member State option 
for PSPs that currently benefit from the 
small PSP regime, as described above, 
would not be logical otherwise.

The Member State option of Article 62(5) 
PSD2 will not be used. The Netherlands 
will thus not prohibit or limit the right of 
the payee to request charges taking 
into account the need to encourage 
competition and promote the use 
of efficient payment instruments.

Payment initiation services and 
account information services 
According to the draft Explanatory 
Notes, the right of the payment 
service user to make use of payment 
initiation services (‘PIS’) and account 
information services (‘AIS’) is 
considered to be a right of civil law.

According to the draft Implementation 
Act, Articles 66(1) and 67(1) PSD2 will 
therefore be implemented in the Dutch 
Civil Code. The other provisions of 
Articles 66 and 67 PSD2, dealing with 
the specific conditions for Access to the 
Account (‘XS2A’), will be implemented 
in a lower public law regulation 
based on the DFSA. The draft of this 
regulation has not been published yet.

PIS and AIS - Regulatory competence
The qualification of the right to 

make use of PIS and AIS as a 
right of civil law has an interesting 
angle in relation to the regulatory 
competence of the Dutch Authority 
for the Financial Markets (‘AFM’).

DNB is in general the competent 
supervisor for PSPs and will also be the 
competent supervisor for the specific 
XS2A-conditions. According to the 
draft Implementation Act, the AFM 
will nevertheless be the competent 
supervisor in relation to issues with the 
basic right to make use of PIS and AIS, 
as Section 4:25d DFSA provides that a 
PSP must observe the civil law provisions 
in relation to payment services. 

The AFM is the competent supervisor 
for Section 4:25d DFSA. As the right 
to make use of PIS and AIS will be 
implemented in the Dutch Civil Code, 
the AFM would thus be able to sanction 
account servicing payment service 
providers (‘ASPSPs’) (read: banks) for 
not providing XS2A. It is uncertain 
whether the Dutch legislator is fully 
aware of this division of responsibilities 
between the AFM and DNB.

The ‘nemo plus’ rule
Another interesting topic is the 
possible impact of the ‘nemo plus’ 
rule as a general rule of civil law.

Nemo plus juris ad alium transferre 
potest quam ipse habet is a Latin dictum 
meaning that ‘one cannot transfer more 
rights than he has.’ If one considers 
the right to make use of PIS and AIS 

to include a right to delegate to a third 
party provider (‘TPP’) the contractual 
right to initiate a payment or to receive 
account information, the consequence 
of the ‘nemo plus’ rule could be that 
the TPP would not have more rights or 
other rights than the payment service 
user. It could also mean that the TPP 
would be bound to the same contractual 
conditions (e.g. on security and usage 
limitations) as the payment service user.

In principle, such outcome does not 
conflict with the principle under Articles 
66 and 67 PSD2 that the provision of PIS 
and AIS will not be dependent on the 
existence of a contractual relationship 
between the TPP and the ASPSP. 
However, it could be a complicating factor 
for TPPs as they would have to observe 
all individual (framework) agreements 
between payment service users and 
ASPSPs. This would make the above 
outcome less logical from the general 
PSD2 objective of making PIS and AIS 
generally available. On the other hand, 
from a civil law perspective, but also 
from a risk control perspective, it would 
be strange that an ASPSP would have to 
grant more or other rights to a TPP than 
the rights of the payment service user, 
although the mitigating factor of course 
will be the Regulatory Technical Standards 
on Strong Customer Authentication 
and Secure Communication that the 
EBA and the European Commission 
will have to publish in 2017.

Another related (but still unanswered) 
question is whether a bank would be 

PSD2
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able to use e.g. API-terms and conditions 
to govern XS2A by TPPs. The DNB 
has a strong focus on the systematic 
analysis of integrity risks. One (standard) 
means of controlling integrity risk is 
to impose obligations in a contract to 
the counterparty. Again from a risk 
perspective, one could argue that a 
bank cannot do without API-terms and 
conditions. If API-terms and conditions 
would be allowed, those terms and 
conditions should of course not conflict 
with the basis principle of TPPs being 
able to access payment accounts. 
This leads to a delicate balance.

Data protection - regulatory 
competence
The draft Explanatory Notes also pay 
special attention to Article 94 PSD2. 
This Article deals with data protection. 
Paragraph 1 provides that Member States 
shall permit the processing of personal 
data by payment systems and PSPs when 
necessary to safeguard the prevention, 
investigation and detection of payment 
fraud. The provision of information 
to individuals about the collection of 
personal data and the processing of such 
personal data and any other processing 
of personal data for the purposes of 
PSD2 shall be carried out in accordance 
with the European data protection 
regulations and national laws based on 
those regulations. Paragraph 2 contains a 
critical provision. It states that PSPs shall 
only access, process and retain personal 
data necessary for the provision of their 
payment services, with the ‘explicit 
consent’ of the payment service user.

Neither PSD2 nor the draft Explanatory 
Notes further clarify the requirement 
of the consent being explicit. The 
draft Explanatory Notes only state that 
consent must be given ‘explicitly,’ partly 
because the data to be processed in 
some cases also concerns sensitive 
data, such as religious beliefs or political 
affiliations (e.g. a person transferring 
a sum of money by internet banking 
transfer to a church or political party, 
referring to a membership fee in 2016). 

Furthermore, the draft Explanatory 
Notes state that in general, according 
to the Directive, the precise goal of the 
data processing, as well as the precise 
legal basis must be recorded. Where 
explicit consent is the sole legal basis 
for data processing, PSD2 is stricter 
than the EU data protection regulations. 
Those regulations provide for other legal 
bases, such as contractual necessity, 
compliance with legal obligations 
and legitimate interests. The draft 
Explanatory Notes make clear that PSD2 
provides for additional protection for 
payment services users. If no consent is 
obtained, data must not be processed.

In any event, the requirement of explicit 
consent will be challenging for TPPs 
that are instructed by merchants. It 
seems that for example for payment 
initiation an extra step in the check-out 
process has to be built-in to obtain the 
explicit consent to process the data of 
the payer. This is obviously an extra 
hurdle and a setback for achieving 
a seamless check-out process.

Banks will nevertheless also have to 
consider compliance with Article 94 
PSD2. At the moment, many banks 
will rely on other legal bases. Once 
PSD2 is implemented, only explicit 
consent can serve as legal basis. If 
consent is not yet obtained, banks 
have until January 2018 to do so.

Interestingly, the draft Explanatory 
Notes state that the DNB monitors the 
rules on data protection contained in 
PSD2 when granting authorisations 
and in its ongoing supervision. The 
DNB as financial supervisor apparently 
should also supervise compliance with 
the data protection rules included in 
the DFSA pursuant to PSD2. Why this 
competence is not laid in the hands of 
the Dutch Data Protection Authority 
(‘Dutch DPA’) is unclear. I believe that 
would indeed make more sense.

Please note that the Dutch Payment 
Association has challenged the 
interpretation of Article 94 PSD2. 
According to the Dutch Payment 
Association, the requirement of 
explicit consent should only be 
required for payment initiation and 
account information services.

Next steps
The Dutch legislator will now 
present its final proposal for the 
Implementation Act and the Explanatory 
Notes. Thereafter, the Dutch Lower 
House of Parliament and the Dutch 
Senate will have to decide on the 
proposal before the Act is final.


