
HHeeaalltthhccaarree  iinn  tthhee  NNeetthheerrllaannddss
Million euro fine for Dutch association of general practitioners

by SSaarraahh  BBeeeessttoonn*

Days before the start of the new year, the Dutch competition
authority (NMa) imposed a fine of €7.7m on the Dutch
association of general practitioners (LHV). Almost every GP in
the Netherlands is a member of the association. According to
the NMa, the LHV had made illegal recommendations to its
members relating to and restricting the establishment of new
practices. The NMa also imposed personal fines of €50,000 and
€25,000 on two LHV officials for their role in making the
recommendations. To add insult to injury, the NMa fined the
LHV for seal-breaking by a security guard during the
investigation. The two LHV decisions (relating to establishment
practices and the seal-breaking) are under appeal. The decision
on the personal fines has not yet been published.

The decision of the NMa to fine yet another pillar of the
establishment of the Dutch health sector (after the million euro
fines on a number of homecare providers) has given rise to
considerable public debate and questions in the Dutch
parliament. Such debate reiterates concerns about the application
of competition law in the healthcare sector. The amount of the
fine has led to particular criticism. This aspect of the decision
raises a number of issues that have implications going beyond the
world of healthcare, including the method for calculating the
basic amount of the fine in the case of a trade association; the
factors that can lead to an increase in the fine; and the
consequence of a decision to cover personal fines imposed.

DDuuttcchh  hheeaalltthhccaarree  ssyysstteemm  
To understand the controversy to which this decision has
given rise, it is necessary to put it in context. The Dutch
government is gradually liberalising the healthcare system. As
a result, the Competition Act is increasingly applicable to this
sector. At the same time, the government and regulatory
bodies promote co-operation in the sector to increase quality
and efficiency. They stimulate health insurers, who effectively
purchase healthcare for their clients, to encourage competition
and co-ordinate co-operation. Healthcare providers often find
themselves stuck between a rock and a hard place. 

The role of health insurers is determined by two
fundamental features of the Dutch healthcare system. First,
everybody living in the Netherlands is obliged to have basic
health insurance. Second, health insurers purchase care for
people who have taken out insurance with them and have a
duty to ensure that their clients obtain the basic healthcare
they need. Consequently, health insurers have a strong
influence over the level of care and services provided. 

The minister of health, welfare and sport encourages the
health insurers to maximise this influence and stimulate
competition between healthcare providers. On the other
hand, healthcare providers, including GPs, are also encouraged

by the government to co-operate in order to improve the
quality and efficiency of their care. There is much debate
about the correct balance between stimulating open
competition and protecting the public interest in widely
available, high-quality healthcare. 

The position of the NMa in this debate is clear. In its press
release relating to the LHV decision, the NMa notes:
“healthcare providers who perform well, innovate, and put
patients first, should be rewarded by the fact that patients and
health insurers choose them over those who perform poorly.
Establishment policies, such as that of LHV, hinder this
selection process.” 

FFrroomm  ddaawwnn  rraaiidd  ttoo  tthhee  NNMMaa  ddeecciissiioonn  
On 14 April 2010, the NMa started its investigation with a
dawn raid at the premises of the LHV.

The raid lasted for several days. In order to ensure the efficacy
of its investigation, the NMa sealed off parts of the LHV
premises at the close of each day. During the night, while
patrolling the premises, a security guard broke the seals. The
NMa held the LHV responsible for this incident and fined the
LHV €51,000. The NMa did not accept the arguments of LHV
that it should not be held liable for the actions of the security
guard, who was not an LHV employee. The decision to impose
a fine for the breaking of seals is therefore under appeal.

On 30 December 2011, 20 months after the dawn raid, the
NMa concluded that the LHV advised its members to adhere
to an establishment policy which hindered the entry of new
GPs into the market.

There are various different ways for a GP to enter the market
in a particular region. They can take over – or join – an existing
practice, or they can start an entirely new one. The establishment
of a new practice without the permission of the GPs already
present in the relevant area is called “wild establishment”.

According to the NMa, the LHV was concerned by “wild
establishment”. It advised its members to be involved in the
vetting of new GPs in their region. The LHV published its
establishment policy on an exclusive members-only part of its
website. This policy was, according to the NMa, adopted in
various areas of the Netherlands. 

The LHV advised its members to determine together
whether there was enough room (demand) in a particular area
for another GP. According to the LHV policy, if there was
sufficient demand, its members were to interview the
prospective candidate. If there was insufficient demand, its
members were not to allow a prospective GP to become a
member of their GP group. Consequently, the prospective
new GP would not be able to participate in the existing
agreements relating to back-up medical care. 
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Every GP needs to co-operate with other GPs in order to
be able to provide care 24 hours a day, seven days a week.
Without a guarantee of 24-hour service, a GP is not able to
conclude a contract with a health insurer (as purchaser of the
healthcare). If a new GP cannot co-operate with existing GP
groups, he or she will have greater difficulty providing the
guarantee and concluding a contract.

The NMa concluded that the establishment policy of the
LHV overstepped the limits of acceptable co-operation.

TThhee  ffiinnee  
The fine imposed is the highest that the NMa has ever
imposed on a trade association. In the decision, the Dutch
competition authority states that if it had determined the
amount of the fine on the basis of its official guidelines, the
starting point for the fine would have been €200m (10% of the
total annual turnover of the GP members of the LHV). The
NMa recognises that this would be disproportionate. 

According to the regulator, the contribution of the members
to LHV is not, however, an appropriate alternative basis for the
fine. This is contrary to previous decisions where fines were
imposed on trade associations. The NMa takes instead the
amount of €750,000 as a basis for the fine. It provides little
information, though, as to how it establishes this basic amount.
It is therefore difficult to judge whether the methodology the
NMa uses will survive the appeal proceedings. For now, there is
a distinct lack of clarity as regards the calculation of the basic
amount of the fine for trade associations.

The fact that the NMa takes €750,000 as a basic annual
amount of the fine plays an important role in the calculation
of the total fine. According to the competition authority, the
infringement of LHV lasted three years and seven months
(from 30 May 2008 until the date of the decision on 30
December 2011). Combining the basic annual amount of
€750,000 with this time period leads to an amount of €2.69m.
Then, in accordance with its official guidelines, the NMa
determines what multiplier should be used, taking account of
how the infringement should be qualified. According to the
guidelines, infringements can be qualified as very serious,
serious or less serious, depending on the gravity of the
infringement. Using these qualifications, the regulator can use
a multiplier ranging from one to five. The NMa argues that
the infringement of LHV qualifies as a serious infringement
and uses a multiplier of 2.5. This brings the amount of the fine
to €6.71m. 

KKnnoowwlleeddggee  ooff  NNMMaa  ddiissaapppprroovvaall  
The NMa identifies a number of aggravating circumstances
which, in its view, justify an increase in the fine. In 1998, LHV
notified the NMa of a policy that was, in the NMa’s view,
similar to the contested establishment policy and requested an
exemption from the prohibition on restrictive agreements. This
request was rejected. The NMa suggests that, in the light of this
previous decision, the LHV knew of the NMa’s objections to
the establishment policy of the LHV. In the NMa press release,
a member of the board of the NMa, states: “We already made
clear to LHV in 2001 that it is illegal to restrict establishment
options of GPs”. According to the NMa, the persistence in a
policy about which the NMa had already expressed its

disapproval qualifies as an aggravating circumstance. It led the
NMa to increase the basic fine by 10% (€671.25).

LLHHVV  ccoovveerriinngg  tthhee  ffiinneess  ooff  iittss  ooffffiicciiaallss
During the investigation in 2011, the LHV decided that
should the NMa hold individuals accountable for an
infringement of the Competition Act, the LHV would cover
their fines. The NMa notes that this decision is contrary to the
rationale behind the Competition Act and should therefore be
regarded as an aggravating circumstance. Consequently, it
further increased the fine by 5% (€333.63).

It is questionable whether this increase has a good legal basis.
When the law was amended to allow for personal fines, the
legislator decided not to prohibit a company from covering the
fines of its employees, partly because such prohibition is
unenforceable. The NMa has previously expressed its
dissatisfaction at the fact that its power to impose personal fines
on individuals accountable for an infringement of the
Competition Act is not supported by a ban on companies from
covering the individual fines of their employees. Therefore, the
question is whether the reach of the NMa is longer than that
of the law. Or has the NMa overstepped the mark? 

AAbbsseennccee  ooff  mmiittiiggaattiinngg  ffaaccttoorrss
In setting the fine, the NMa comes to the conclusion that
there are no mitigating factors. Critics of the decision suggest
that the role of the health insurer should be a mitigating factor.
This role is only briefly touched upon in the decision. The
NMa suggests that health insurers do not have a big say when
it comes to the establishment of GPs. That viewpoint does not
tally with the general role of health insurers, discussed above.
It has been suggested in the press (and in some cases
confirmed) that health insurers supported the establishment
policy. This decision is likely to lead to further debate on the
role of the health insurer in relation to competition and co-
operation between healthcare providers. 

CCoonncclluussiioonn
Yet another fine in the healthcare sector has led to more
ferocious debate than ever over whether the competition rules
should be applied in the partially liberalised healthcare sector
in which tariff restrictions and quality requirements
encourage, if not necessitate, co-operation. Critics of the
NMa’s decision have pointed out that the imposition of a high
fine on LHV will be a disincentive for GPs and other health
providers to co-operate with each other in the interest of the
quality of healthcare.

The imposition of a fine and the level of such fine is likely
to be the subject of appeal, given the breach with previous
practice for establishing the basic amount of the fine to be
imposed on trade associations, the additional penalty for
covering the personal fines imposed on its officials and the
summary consideration of the role of health insurers in the
establishment policy.  
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NMa decision of 30 December 2011, case 6888/435, LHV. English press
release available at: www.nma.nl/en

NMa decision of 9 September 2010, case 6944, LHV (breaking of seal)
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