
AAttttrraaccttiinngg  bbuussiinneessss
The Netherlands is a popular forum for international cartel damages
claims

by SSaarraahh  BBeeeessttoonn*

In the absence of harmonised rules relating to damages claims,
potential plaintiffs in international cartel cases are engaging in
forum shopping. The Netherlands is proving to be an
attractive jurisdiction. There are currently at least five such
cartel-related damages claims pending before the Dutch
courts: follow-on actions relating to decisions of the
European Commission.

For a number of years, the European Commission has been
looking into possible measures to facilitate competition-
related damages actions. It has considered the harmonisation
of national rules. It presented its green paper in 2005 and its
white paper in 2008. These initiatives did not bear fruit. 

In November last year, the competition commissioner
Joaquín Almunia stated that the Commission intended to
renew its efforts in this field. It plans to launch a new initiative
in the form of a proposal for a directive. This proposal will
address certain aspects of damages actions: access to evidence;
the passing-on defence; the legal force of a decision of a
competition authority; and the standing of indirect purchasers.
The Commission plans to have drafted its proposal by June
this year. The timing of the eventual adoption and entry into
force of the directive is uncertain. 

In the meantime, the Netherlands continues to draw
claimants. The attraction of the Netherlands probably lies in
the efficiency of the proceedings. The Dutch legal system is
characterised by the obligation to specify and substantiate
claims at an early stage. However, damages do not need to be
quantified at the outset. Moreover, a settlement can be
declared binding on all potential claimants, subject to their
right to opt out of the settlement and seek alternative redress.
Legal costs are also capped, so there is no risk of being saddled
with significant bills of the lawyer of the other party in the case
of an unsuccessful claim.

The continued attraction of the Netherlands will, though,
also depend on whether Dutch courts are prepared to accept
jurisdiction. There must be a significantly evident “Dutch
connection”. What is sufficient is established by international
rules. The interpretation of such rules is, however, the
subject of ongoing cases, both in the Netherlands and in
other jurisdictions in which plaintiffs are bringing
international claims.

TThhee  lleeggaall  ffrraammeewwoorrkk  ffoorr  ffoorruumm  sshhooppppiinngg  
International (EU-wide) jurisdiction is governed by
Regulation 44/2001/EC (the Regulation) and the
convention on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters
(the Convention). On the basis of this legislation, defendants

can be summoned to court in the country where they are
established. This is the main rule of the legislation. It reflects
the principle that potential defendants should be able to
predict or foresee the place where proceedings could be
brought against them. There are, though, a number of
exceptions to this main rule. And these exceptions are being
used by claimants to forum shop. 

Organisations such as Claims Funding International (CFI)
and Cartel Damages Claims (CDC) are setting up special
purpose vehicles to assist groups of potential claimants in
bringing their action. In the absence of harmonised rules on
damages claims, these and other potential claimants are seeking
the most advantageous jurisdiction to make their case. Besides
the Netherlands, the UK and Germany are proving to be
attractive for such law suits. Claims brought in these
jurisdictions include follow-on actions relating to the marine
hoses and paraffin wax cartels (in the United Kingdom) and
follow-on actions relating to vitamin and hydrogen peroxide
cartels (in Germany). 

One of exceptions to the main jurisdictional rule is that a
party domiciled in a state that is subject to the Regulation or
the Convention may, where they are one of a number of
defendants, be sued in the courts of the place where any one
of the defendants is domiciled. This is subject to the proviso
that the claims are so closely connected that it is expedient to
hear and determine them together to avoid the risk of
irreconcilable judgments resulting from separate proceedings.

Defendants are being summoned before the courts in the
Netherlands on the grounds that other cartel members – or
the parent companies of other cartel members – are based in
the Netherlands. In some instances, the parent company that
is based in the Netherlands – and whose place of establishment
forms the core of the argument for the jurisdiction of the
Dutch courts – is not even active in the market in which the
particular cartel took place. The Dutch connection is therefore
not evident.    

JJuurriissddiiccttiioonn  ooff  DDuuttcchh  ccoouurrttss
In some circumstances, courts in the Netherlands have been
ready to accept jurisdiction even where the Dutch
connection is not strong. For example, this was the case in a
fairly recent ruling of the Amsterdam Court of Appeal
relating to a request to declare a collective settlement
agreement binding. The case itself did not relate to cartel
damages but it may provide some guidance as to the position
and argumentation of the Dutch courts.

The Converium case centred on damages suffered as a result
of statements relating to the company, Converium. The
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statements led to a fall in the value of the shares. None of the
allegedly liable persons was domiciled in the Netherlands. The
Dutch court did not, therefore, have jurisdiction on the basis
of the main rule of the Regulation. Moreover, most of the
affected people were domiciled outside the Netherlands. The
court decided, however, that it had jurisdiction because a
limited number of affected parties were domiciled in the
Netherlands and the settlement would be implemented inside
the country. A relevant element in the court’s decision was the
fact that the affected parties would, in the absence of a
judgment by the Dutch court, not have access to justice
elsewhere. A collective settlement agreement had been
concluded in the US. However, as a consequence of the US
Supreme Court’s decisions in Morrison v National Australia
Bank Ltd (No 08-1191, decided 24 June 2010) and Hoffman-
La Roche v Empagran (No 03-724, decided 14 June 2004), US
courts were unable to declare the US settlement agreement
binding with respect to affected persons based outside the
United States. 

Whether the courts will take the same approach in the cartel
cases brought before them is not clear. In such cases, there are
alternative, more closely related – and therefore more
foreseeable jurisdictions – where the proceedings could be
brought. This may lead to a more limitative application of the
exceptions to the main rule on jurisdiction in the Regulation
and Convention than applied in the Converium case. 

An additional incentive for a strict interpretation could be
the fact that, in some of the cases, the relevant law may not be
Dutch. The law to be applied may be governed by agreements
between the cartel members and their customers, the place
where the cartel agreements were concluded or the place
where the defendants provided their goods or services. If the
jurisdiction is based on the place of establishment of a parent
company of a cartel member and that parent was itself not
active in the relevant product market, it is likely that the
applicable law will be anything but Dutch. 

CChhaarraacctteerriissttiiccss  ooff  tthhee  DDuuttcchh  lleeggaall  ssyysstteemm
In the Netherlands, the claimant bears the burden of proof as
regards infringement, causation and damage. However, if a
competition authority has established a competition law
infringement, and the decision of the competition authority is
not the subject of an appeal, the Dutch court will only require
the claimant to prove causation and damage.

A potential claimant has a number of tools at its disposal to
allow it to assess the strength of its case and the likelihood of a
favourable hearing. For example, it may request a preliminary
hearing of witnesses and/or request provisional expert
opinions. Only in exceptional cases will such a request be
refused. The Dutch civil code also allows for a preliminary
examination by experts and, under strict conditions, the
preliminary inspection of specific evidence. The requesting
party is then free not to pursue their case any further if, after
making use of these tools, they think that their case is not well
enough supported by the evidence.

Parties are legally bound to state their case truthfully. This
means that they must disclose all relevant documents in their
possession, including documents that may adversely affect
them. If a party refuses to produce documents, the judge may

take the refusal into account in his or her judgment. In
exceptional cases, evidence may be seized, even pretrial.
Seizure pretrial is a possibility, for example, if during a pretrial
hearing it becomes evident that there is a risk that evidence
will be destroyed. Even in the absence of legal proceedings,
any person with a legitimate interest may ask a judge to order
a third party to allow for the inspection of records with respect
to a legal relationship to which they are a party. This could also
prove useful for someone contemplating and assessing the
strength of an action.

In the Netherlands, the losing party bears the costs of
litigation. However, such costs are fixed at a level that is
considered reasonable. As a result, a claimant does not risk
substantial expenses in the case of a judgment and costs award
which is not in its favour. However, compulsory statutory
interest can be claimed from the date of injury and compound
interest is included.

Perhaps more importantly, the Dutch system allows a
claimant to seek a judgment to the effect that it has a right to
damages, without having to substantiate the amount of such
damages. The claimant merely has to establish the plausibility
of damage. The quantification of the damage can be established
in a separate procedure or settlement negotiations. Costs
relating to the exact calculation of damages may be spared until
the liability question has been settled.

Moreover, the Netherlands is the only country in the Union
where it is possible to have a collective settlement declared
binding on all potential claimants, subject to an opt-out
system. The Dutch legislation on collective settlement of mass
claims (Wet collective afwikkeling massaschade) provides for
collective redress in mass damages on the basis of a settlement
agreement concluded between one or more foundations or
associations representing a group of affected persons to whom
damage was allegedly caused and one or more parties that are
held liable for this damage. After the parties conclude the
settlement agreement out of court, the Amsterdam Court of
Appeal can, at the request of the parties, declare the collective
settlement binding. 

CCoonncclluussiioonn
The continued efforts of the European Commission to attain
a minimum level of harmonisation over competition
damages actions may reduce forum shopping. It is, however,
unlikely to put an end to it, given the stakes involved in cases
relating to cartels spanning several years, if not decades.
Depending on whether Dutch judges are prepared to accept
jurisdiction in cases where the Dutch connection is not
evident, the Netherlands is likely to continue to attract
international damages claims. The procedure is relatively
efficient and cheap.

In recent cases, the Dutch court has also accepted
jurisdiction for cases brought by and against parties not
established in the Netherlands. Part of the reason for this
decision, though, has been the lack of an alternative
jurisdiction for the cases concerned. It remains to be seen,
therefore, whether the Dutch courts will be prepared to accept
jurisdiction in international cartel cases where the choice of
the Netherlands appears to be the result of forum shopping
and there are arguably more appropriate jurisdictions. 
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