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Introduction 
In September 2010 the international press reported a claim by hundreds of companies against Air 
France-KLM and Martinair. Headed by Claims Funding International (CFI), a litigation funding 
company, these companies allege that Air France-KLM, Martinair and other airlines formed a cartel 
and claim that price-fixing and other agreements caused damages up to an amount of EUR 500 
million. Counsel to CFI has publicly stressed that it is interested in reaching a settlement with the 
carriers and also identified the way forward to settle this dispute once and for all: a class action 
settlement the Dutch way. 

Since the Wet Collectieve Afwikkeling Massaschade (Class Action Financial Settlement Act - the 'Act') 
came into operation in the Netherlands on 27 July 2005, the Amsterdam Court of Appeal can 
declare an agreement on the setdement of a large number of similar damages binding on the entire 
group of creditors.1 The Act is inspired by the US class settlements approach and as far as we know 
unique in Europe. It may therefore come as no surprise that the Act has attracted the attention of 
the American plaintiff bar, who see the Netherlands as an alternative forum for the resolution of 
mass disputes. 

In this paper we try to explain why this is the case, by first briefly describing the Act, secondly its 
application to non-Dutch creditors and thirdly the recognition of US class action settlements in the 
Netherlands. 

The Act 
As noted above the Act offers the possibility of having the court declare an agreement on the 
setdement of a large number of similar damages binding on the entire group of creditors. The 
agreement is concluded between an organisation representing the interests of creditors and the 
parties that make a financial contribution to that settlement. Because the court declares the 
agreement binding, the aggrieved parties that are not represented by aforementioned organisation 
can also be bound by that agreement. They then also become entided to damages in accordance with 
the agreement but to no more than that; they are not entided any more to bring an individual action 
for (additional) damages. 

The advantage of settlement via the Act is that it puts an end to lengthy legal actions and provides 
certainty on the payment obligations. During the handling of the petition filed under the Act, the 
pending legal actions are suspended. This manner of setdement is similar to that in Anglo-American 
damages class actions, the difference being that under the Act the parties must first agree on the 
arrangement and conclude an agreement before the court can declare the agreement in question 
binding. 

1 S. 7:907-910 of the Dutch Civil Code. 
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Once such agreement has been reached and meets the statutory conditions of the Act, the court will 
announce the judgement. After that, a minimum term of three months to be specified by the court 
will commence within which the parties entitled can state that they do not wish to be bound by that 
judgment (the 'opt outs'). A provision is often included in the agreement pertaining to dissolution of 
the agreement if a certain percentage or a certain number of the parties entitled, whether or not 
representing a certain interest, have opted out. The agreement is declared binding by the judgment 
being passed. 

As soon as the petition to declare the agreement binding has been irrevocably allowed, the 
agreement will have the effects of a settlement agreement between the injured parties to which each 
one of them is a party. The agreement will have no effects only in relation to the opt outs. It may 
furthermore be provided in the agreement that the parties entitled must claim their share within a 
certain period, which must by law always be longer than one year as from the moment on which a 
party becomes aware that his claim is payable. 

The Dutch legal system does not provide for a class action in the US style, leading to monetary 
relief. However, Dutch law does cater for collective actions which allow interest organizations to 
petition a court for a declaration at law, including a declaratory judgment on liability for certain 
damages. As such these judicial pronouncements can clarify uncertainties and contribute to a 
willingness to enter into settlement negotiations. Being able to solve a dispute with (virtually) all 
possible creditors by having the settlement agreement declared binding to all members of the class, 
further contributes to such willingness. 

Since the introduction of the Act, five settlements have been declared binding by the Amsterdam 
Court of Appeal. The first case related to damages for personal injury suffered by daughters of 
women who used DES during their pregnancy.2 The four more recent cases all involve financial 
loss.3 We will pay more attention to one of those, the Shell settlement, next. 

Shell settlement 
The Shell settlement is of particular interest since the Amsterdam Court of Appeal allowed for a 
class which included non Dutch claimants. In fact, the class encompassed claimants of all 
nationalities apart from US residents. 

As you will recall Shell had to announce a restatement of its proven oil and gas reserves early 2004. 
Shell consecutively faced mass claims in the United States and several class actions were filed. One 
of the questions to be answered by the US court was whether it had jurisdiction to rule on claims of 
non-American residents that bought shares on European stock markets. 
Before the US courts had issued a final ruling, Shell reached a collective settlement with non US 
investors on 11 April 2007. The settlement provides for payment of an amount of USD 340,1 

2 Amsterdam Court of Appeal 1 June 2006, NJ 2006, 461. The wish to come to an overall solution in the DES- case in fact led to the Act Van Doome 
N. V. (Pieter van Regteren Altena) was involved in this case on behalf of the Foundation DES, acting on behalf of the claimants. 

3 Amsterdam Court of Appeal 25 January 2007, NJ 2007, 427 (Dexia), Amsterdam Court of Appeal 29 April 2009, NJ 2009, 247 (Vie d'Or), 
Amsterdam Court of Appeal 29 May 2009, NJ 2009, 506 (Shell) and Amsterdam Court of Appeal 15 July 2009, JOR 2009, 325 (Vedior). Van 
Doorne N.V. (Walter Hendriksen and Simone Hoogeveen) was involved with the Vie d'Or settlement. 
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million to those investors who live outside the United States and have made purchases of Shell 
securities outside the United States during the period of 8 April 1999 till 18 March 2004. Shell also 
made available an additional USD 12,5 million to encourage private investors to take part in this 
settlement and compensation scheme. Furthermore, the parties agreed that the settlement amount 
payable would be even higher in case a US settlement would be more favourable. 

On the same date as the setdement date, parties to the settlement agreement filed a request with the 
Amsterdam Court of Appeal to have the settlement agreement declared binding upon 
aforementioned class. The request was honoured by the Court on 29 May 2009. 

The Amsterdam Court decided it had jurisdiction to hear this case, notwithstanding the fact that 
many of the potential claimants - members of the class - are not residing in the Netherlands. In this 
respect it seemed decisive that the large majority of the petitioners resided in the Netherlands and 
that many potential claimants did. Since the claim of non Dutch residents was closely related to the 
claims of the Dutch residents, the Amsterdam Court ruled that it has jurisdiction to issue a decision 
which binds the non Dutch residents as well, as one should prevent contradictory rulings. 

This European settlement seems to have been very important for Shell since 80% of its securities 
were traded on European exchanges and its large shareholders are almost all located in Europe. Shell 
may have hoped that this settlement contributed to the goodwill of her investors. Perhaps not in the 
last part because, as is often said, Shell may have wished to secure as much as possible payment of 
the setdement amount to its shareholders, instead of the shareholders having to "share" the 
settlement amount with the lawyers representing them. By forcing a split between a US settlement 
for US residents only and a non US setdement for non US shareholders, the amount involved with 
the US setdement would be considerably lower and accordingly the contingency fees to be paid to 
counsel as well. In the Netherlands, lawyers are not allowed to make such fee arrangements whereas 
the Act at the same time allows Shell to setde this matter with all class members who do not opt out. 

Shell's strategy was successful: in November 2007 the US court declared itself not competent to hear 
the claims of non US shareholders.4 It came to this decision not only because the conduct test was 
not met (the damaging facts had not taken place in the US) but also because it considered it to be 
significant that meanwhile an arrangement for the non US investors was to be in place under the 
Act. On 6 March 2008 Shell announced that a setdement had also been reached with its US 
investors. This led to an additional amount of USD 28 million being made available for distribution 
outside the US on the basis of the non US setdement terms. 
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Recognition of US class action settlements 

In the SheË case, the Amsterdam Court of Appeal considered it has jurisdiction to declare a 
settlement binding to non Dutch residents. This in fact means that the Dutch court is of the opinion 
that non Dutch residents belonging to the relevant class are not allowed to bring an action to claim 
compensation of their damages unless they opted out. 

It is questionable whether other (European) courts will recognize the decision of the Amsterdam 
Court of Appeal to declare a settlement binding to their residents under the Act. For the concept 
that one is bound by a settlement without having agreed upon such settlement oneself, does not 
seem compatible with the basic right to have a court of law hear one's claim. Furthermore, it could 
be argued that a court declaring a settlement binding to a certain class violates the trias politica as it 
in fact acts as legislator. After profound discussion the Dutch legislator decided in favor of a class 
action settlement mechanism, being of the opinion that the opt out mechanism, publication 
requirements, the courts' judgment about the reasonableness of the settlement amount(s) offered 
and other (procedural) safeguards sufficiently secure claimants' rights. However, other European 
countries so far do not seem to share this position, they have at least not introduced class action 
settlement mechanisms. 

The idea that one can be bound by a settlement without having actively committed oneself may in 
itself be difficult to accept, but the thought that a foreign court can issue such ruling probably even 
harder. Also in the Netherlands. 

In the well-known Ahold case a class action settlement was reached in the US on 6 January 2006. 
The settlement was approved by the US court on 16 June 2006 by which it became binding on all 
class members world-wide. Nevertheless, a group of Dutch Ahold shareholders brought a claim 
before the Dutch court in respect of the US Food Services fraud. These Dutch claimants are class 
members, but were not (actively) involved in the US class action settlement. Furthermore, these 
claimants did not (timely) make use of the opt-out facility nor applied for the compensation to 
which they may have been entitled under the settlement agreement. The District Court of 
Amsterdam had to decide whether these Dutch class members are bound by the US judgement 
declaring the Ahold class action settlement binding to the class. In other words, could the US 
settlement judgement be recognised and enforced in the Netherlands? 

The answer is yes. In its landmark decision of 23 June 2010 the Amsterdam District Court ruled that 
the US class action settlement is to be recognised.5 Having regard to the class action settlement 
mechanism introduced by the Act and the decision of the Amsterdam Court of Appeal in the SheË 
case, this may come as no surprise. The court considered amongst others the manner in which the 
Ahold class members (i) received information on the proceedings, settlement and possibility to opt-
out, (ii) were represented by Lead Plaintiffs (iii) could influence the settlement, (iv) could be heard in 

4 In the settlement agreement with non-US investors a provision was included that stated that the settlement agreement would be dissolved when a US 
court would admit a worldwide class. 
5 JOR 2010, 225. In this case Van Doome N.V. (Annemieke Hendrikse) assisted one of the defendants. 
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court and (v) could choose to opt-out and the time frame to do so. The Amsterdam Court 
concluded that the Ahold US class action settlement meets the standards of proper judicial 
procedure and is not contrary - also having regard to the contents of the settlement - to Dutch 
public policy, as the claimants argued for the reasons cited above. The Amsterdam District Court 
further stressed that certain differences between the manner in which a US class action setdement 
can be declared binding and under the Act do not lead to another conclusion.6 

For the defendants in the Dutch proceedings this in principle means that they can ward off claims 
by pointing at the provisions in the US class action settlement which bar class members who did not 
opt out from ever bringing a claim against the defendants anywhere in the world. The Amsterdam 
District Court did provide for a possible exception: recognition may be unacceptable from the 
perspective of the standards of reasonableness and fairness having regard to the specific 
circumstances of the Dutch claimant's situation. However, in this case the claimants did not put 
forward any such circumstances. 

The claimants might still appeal from the Amsterdam District Court's decisions. 

Final remarks 
It follows from the above that the Netherlands offers an alternative forum for settling international 
mass claims. Having regard to the recent decision of the US Supreme Court in the Morrison case of 
24 June 2010 - which blocks security class actions in the US in so called F-cubed or foreign cubed 
cases (claims by non-US shareholders in relation to securities in companies not listed in the US and 
traded outside the US)- it may attract even more attention from the US plaintiff bar and others. 
This would particularly be the case if other EU member states would recognize decisions like the 
decision of the Amsterdam Court of Appeal in the SheË case on the basis of the Brussels I 
Regulation and the Lugano Convention (Switzerland, Iceland and Norway).8 
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6 This does not necessarily mean that a US class action judgment would also be recognized by the Dutch courts. Since the Dutch legal system does not 
provide for a class action leading to monetary relief, it might very well be the case that any request for recognition of a US class action judgment 
would be denied for reason of it not being the result of a proper administration of justice and/or in violation of the Dutch public order. For, 
Dutch law so far rejects class actions leading to monetary relief as it presupposes that actions for damages require individual assessment of 
claims. 

7 Morrison v. National Australia Bank Ltd., 547 F.3d 167 (2c Cir. 2008). 

8 Such recognition could however be refused by the other EU members state's courts by arguing that the Shell decision evidently violates the public 
order of such member state. 
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