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MEMO  

To Clients and Friends  
From Van Doorne tax department  
Subject 2017 Tax Plan  
Date 27 September 2016  

 
Introduction  

On 20 September 2016, the Dutch Ministry of Finance offered its 2017 Budget and Tax Plan to the 
Parliament. This memorandum addresses the important tax measures in the 2017 Tax Plan which are of 
interest to the business community. The proposals are intended to become effective on 1 January 2017, 
unless another date is explicitly stated. In the upcoming months the proposed tax measures will be 
discussed in Dutch parliament, the measures as currently drafted are therefore subject to change.  

1 Corporate Income Tax  

Corporate income tax rate  

Currently, the Dutch corporate income tax ("CIT") rate is 20% on the first €200,000 taxable profit 
(first bracket) and 25% on any surplus (second bracket). The 2017 Tax Plan proposes to extend the first 
bracket from €200,000 to €250,000 as per 1 January 2017, from €250,000 to €300,000 as per 1 January 
2020 and from €300,000 to €350,000 as per 1 January 2021. This will mostly benefit small businesses.  

Interest deductibility limitations 

It is proposed to amend two specific interest deductibility limitations, namely article 10a Dutch Corporate 
Income Tax Act 1969 ("CITA") and article 15ad CITA.  

Article 10a CITA restricts the deduction of interest by Dutch resident companies on loans from a "related 
party" (parent, subsidiary or sister entity with a minimum share/voting interest of one-third) obtained for the 
purpose of (i) distributing a dividend or repayment of capital, (ii) contributing capital, or (iii) acquiring an 
interest in a company which after the acquisition constitutes a related party. Interest paid on such a loan is in 
principle not deductible, unless certain conditions are met (anti base-erosion).  

The definition of a 'related party' allowed in practice to have a cooperating group of companies together hold 
an interest of one-third in the Dutch debtor without being subject to article 10a CITA. It is therefore proposed 
to extend the current definition of a 'related party' to such cooperating companies that together hold an 
interest of one-third in the debtor. Although a strict definition is not included in the proposal, the Dutch 
Ministry of Finance gave as an example a group of private equity funds that are each controlled by the same 
general partner.  

Article 15ad CITA restricts the deductibility of interest and other expenses related to 'acquisition loans' 
obtained by a Dutch company from related or unrelated parties in connection with the acquisition of another 
Dutch company, if the acquiring company subsequently enters into a fiscal unity with the acquired company.  
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The Dutch Ministry of Finance proposes to further tighten this provision. First, most notably: if, in order to 
increase the offset of available profits, acquisition debt is transferred to the acquired company (debt push 
down), such debt will now also be taken into account as acquisition debt. And: the current grandfathering 
rule that exempts fiscal unities existing prior to 15 November 2011 from article 15ad CITA will no longer 
apply if such fiscal unity is included in a larger fiscal unity on or after 1 January 2017.  

It should be noted that these (and other) interest deductibility limitations may change after the 
implementation of a general earnings stripping rule within the EU. This EU general earnings stripping rule 
was introduced in the EU Anti Tax Avoidance Directive of 17 June 2016 and aims to limit the deduction of 
interest to 30% of taxable earnings before EBITDA. The Dutch Ministry of Finance stated that it will review 
each interest deductibility limitation currently existing to assess whether it needs to continue to exist next to 
this EU-earning stripping rule, which will be implemented as per 1 January 2019 at the earliest.  

2 Personal Income Tax 

Separated Private Assets Regime 

On 1 January 2010, the Netherlands introduced a special regime with respect to trusts and similar legal 
structures; so-called Afgezonderd Particulier Vermogen (Separated Private Assets, hereinafter: "SPA"). The 
overall guiding principle of the SPA-regime is to allocate the separated assets to the contributor (usually the 
settlor) and treat the trust as being tax transparent, although different outcomes may occur depending on 
individual conditions. 

Currently, and contrary to that principle a SPA is not transparent for Dutch personal income tax purposes if it 
is subject to tax in its own name at a - according to the Netherlands "reasonable" - rate of 10% or more. 
However, during the presentation of the 2017 Tax Plan, the Dutch Ministry of Finance stated that this 
exception will be amended as it has provided tax planning opportunities. The Dutch Ministry of Finance 
therefore proposed that a SPA will retroactively become tax transparent as per 20 September 2016 for Dutch 
personal income tax purposes, unless the SPA conducts an active enterprise that is subject to a profit tax. 
To limit double taxation, the contributor will receive an ordinary tax credit for taxes paid at the level of the 
SPA to the extent that the contributor would have had such right if the SPA was not interposed.  

Calculation of deemed income from savings and investments 
 
Per 1 January 2017, the calculation of deemed income from investments and savings will change ("Box-3-
income"). This Box-3-income will still be calculated over the difference between assets and liabilities (i.e.: 
the net assets) insofar as these exceed a specific threshold (as per 2017 this threshold is €25,000 per 
person). At this moment the Box-3-income is deemed to be 4% of the net asset value. As per 2017 the 
taxable income is deemed to be 2,9% of the first €75,000, 4,7% of the amount between €75,000 and 
€975,000 and 5,5% of the exceeding. The tax rate will remain 30%. 

3 Wage tax 

Supervisory directors 

Currently a supervisory director of a corporate entity may be deemed to be employed by the entity 
supervised. Such entity in principle needs to withhold wage tax on the remuneration of the supervisory 
director. However, as announced by the Dutch Ministry of Finance, supervisory directors will no longer be 
deemed employed for wage tax purposes per 1 January 2017. As of that date, supervisory directors who are 
liable to tax in the Netherlands, will pay the tax on their remuneration through their personal income tax 
assessment.  
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One of the side effects of the cancellation of the fictitious employment of supervisory directors is that the 
30% facility may no longer be applied by a supervisory director since this facility requires a (deemed) 
employment relationship. A possible solution is to opt for an employee-status and thus to voluntarily apply 
the regulations - including the 30% facility - for employees (so-called "opting-in").  

Taxation on remuneration of foreign directors and supervisory directors 

The Netherlands is - based on the tax treaties it has concluded with various countries - usually entitled to tax 
the full remuneration paid to foreign supervisory directors and/or directors of Dutch companies. However, a 
Dutch statutory tax base is needed to actually levy the full remuneration. Due to cancellation of the fictitious 
employment of supervisory directors, it appeared that in many cases Dutch law did not offer a certain tax 
base. Therefore, a tax amendment has been proposed to stipulate that the Netherlands may levy the full 
remuneration of directors or supervisory directors of Dutch companies, irrespective of whether this 
constitutes business income, salary or income from other activities. 

4 Dividend withholding tax 

Refund dividend withholding tax for non-residents and tax-free allowance foreign taxpayers 
 
The 2017 Tax Plan codifies a policy decision which was introduced following a ruling by the EU Court of 
Justice ("ECJ"). In this proposal it is approved that non-resident shareholders of portfolio shares may request 
a refund of dividend withholding tax if it appears that they have paid more dividend withholding tax than a 
resident shareholder would pay in its personal income tax return or CIT return over the same dividend 
received on the portfolio shares.  

Withholding exemption for dividends paid to exempt entities 

Under Dutch tax law there are two specific CIT regimes for investment entities. If these regimes are 
applicable, no CIT is due. In principle, (non-)resident entities that are fully exempt from CIT and that are 
comparable to Dutch investment entities, are subject to dividend withholding tax on the received dividend 
income. Under current Dutch tax legislation, these entities are entitled to receive a refund of the dividend 
withholding tax that was withheld. However, in practice the foreign investment funds were disadvantaged 
compared to resident investments entities. In the proposed bill, a new optional withholding exemption is 
introduced which applies to dividend payments made to these exempt (non-)resident entities that qualify as a 
beneficial owner. The amendment will enter into force on a date to be determined. After the entry into force, 
the foreign investment entities should be in the same position as resident entities. 

Cooperatives 

The Dutch Ministry of Finance published a letter announcing that under certain circumstances Cooperatives 
(“Coop”) will become subject to dividend withholding tax. The letter further states that no withholding tax will 
be due if (i) the member or indirect member of the Coop conducts an enterprise, (ii) the member is 
established in a country with which the Netherlands has concluded a tax treaty and (iii) the structure is not 
artificial and abusive. Current Dutch law already includes legislation stating that withholding tax on Coop 
distributions will be subject to withholding tax unless (i) the member conducts an enterprise and (ii) the 
subsidiaries of the Coop conduct an enterprise. The first impression is that to obtain an exemption, the 
member of the Coop should be established in a tax treaty country or within the EU. The proposal is expected 
to enter into force per 1 January 2018. 
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5 Value Added Tax 

The definition of 'building site' in Dutch VAT law will be expanded in such way that it will be in accordance 
with ECJ case law. As of the amendment more importance is given to all the circumstances on the date of 
supply of the building site, including the intention of the parties. Since parties could already rely on a Decree 
(when preferred) to qualify uncultivated land as a building site for VAT purposes, the amendment will limit the 
possibilities to structure a sale of land (real estate transfer tax and/or VAT is due on a transfer of land). After 
the bill enters into force, the stricter definition is no longer applicable. The stricter definition was in general 
preferable when the purchaser was not entitled to a VAT-refund (individual or an exempt VAT-entrepreneur), 
since the real estate transfer tax (due when land doesn’t qualify as a building site) is only 6% (instead of 21% 
VAT).  

6 Dutch Innovation Box regime 

Pursuant to the Dutch Innovation Box regime (Research & Development, hereinafter: "R&D")), Dutch 
resident corporations investing in technical innovation can effectively apply for a reduced CIT rate of 5%. 
Following the outcome of the OECD's Base Erosion and Profit Shifting ("BEPS") project, minimum 
requirements for the application of so-called Preferential IP-regimes, such as the Dutch Innovation Box 
regime, will be determined by the OECD. All EU-member states have committed themselves to adapt their 
Preferential IP-regimes in order to comply with these new minimum requirements.  
 
The amendment of the Dutch Innovation Box regime contains five main changes: 

1. A so-called 'nexus approach' is introduced to determine what income attributable to innovation is 
eligible for the reduced rate; 

2. To be eligible for the reduced rate, all technical innovations have to be developed under a so-called 
'approved project', being a R&D project that qualifies for the Dutch R&D subsidy (also known as 
'WBSO'); 

3. For larger companies - i.e. companies with a global group-wide annual turnover of at least €50 
million or income generated with technical innovations of at least €7,5 million per year - these 
technical innovations have to be protected by a patent or plant breeders' rights or qualify as 
software; 

4. More extensive documentation and administrative requirements are introduced; and 
5. Grandfathering rules apply up to 2021 for innovations produced before 30 June 2016 which already 

benefited from the Innovation Box at that time. 
 
The new Innovation Box regime will become effective as per 1 January 2017. Please note that the new 
minimum requirements will already apply to new technical innovations produced per 1 July 2016. 
 
7 Other tax reforms 

Draft law on automatic exchange of tax rulings 

On 2 September 2016 the Dutch State Secretary of Finance published a draft bill providing for the 
implementation of the amended Directive on Administrative Cooperation in the field of Taxation 
(2011/16/EU). The amendment requires EU-member states to exchange tax rulings via a central electronic 
EU platform. On this platform, summaries of the tax ruling and the information regarding the parties involved 
will be accessible for member states' tax authorities, after which they may request the full tax ruling. The 
Netherlands will also exchange tax rulings with non-EU countries following OECD-recommendations, but this 
is already possible under existing international treaties. The draft law concerning EU-exchange should enter 
into force as per 1 January 2017.  
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The applied definition of a tax ruling is quite broad and may be clarified during the parliamentary discussions 
during the coming months. The following tax rulings will be subject to exchange: 

a) Tax rulings issued, amended or renewed on or after 1 January 2012 and before 1 January 2017, but only 
if they were still valid on or after 1 January 2014; and 

b) Tax rulings issued, amended or renewed after 31 December 2016. 

Rulings issued, amended or renewed before 1 April 2016 to a particular person or groups of persons, 
excluding those conducting mainly financial or investment activities, with a group wide annual net turnover of 
less than €40 million are excluded from the exchange.   

 
*** 

 


